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MR. CHAIRMAN, FELLOW PREMIERS 


I BELIEVE IT IS IMPORTANT THAT WE PLACE OUR TASK IN PROPER 
PERSPECTIVE. IT IS, FIRST OF ALL, A GREAT MISTAKE TO REGARD 
REVISION OR PATRIATION OF THE CONSTITUTION AS A CURE FOR THE 
NATIONS ILLS, AS THOUGH BY SOME CLEVER CONSTITUTIONAL SLIGHT 
OF HAND WE CAN SOLVE ALL THE SERIOUS PROBLEMS FACING US AS 
CANADIANS, 


IT IS A MISTAKE TO CONCLUDE THE CONSTITUTION HAS FAILED WHEN 
IN MANY INSTANCES WE SHOULD BE FACING UP TO OUR OWN RECORD OF 
FAILURE AND MISMANAGEMENT. MANY OF OUR CANADIAN PROBLEMS ARE 
NOT CONSTITUTIONAL ONES; RATHER, THEY ARE POLITICAL PROBLEMS 
RESULTING FROM THE MISUSE OF POLITICAL POWER BY A SUCCESSION 
OF FEDERAL GOVERNMENTS WHICH HAVE FOR MANY YEARS VIEWED CANADA 
FROM THE BANKS OF THE OTTAWA RIVER, 


I SHOULD ALSO LIKE TO SAY THAT I FIND IT DISTASTEFUL, MR. CHAIRMAN, 
TO FIND MYSELF IN A POSITION OF BEING CONSIDERED A SUSPECT 
CANADIAN BECAUSE I DO NOT SUPPORT THE RUSH TO REPATRIATE THE 


CONSTITUTION. 


IT MUST BE SAID AGAIN, MR. CHAIRMAN: CANADA IS MUCH MORE THAN 
OUR FEDERAL GOVERNMENT. WE AS PROVINCES HAVE VIEWS AND PERSPEC- 
TIVES WHICH ARE INTEGRAL TO OUR NATIONAL WELL BEING. BEING CAST 
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AS OPPONENTS TO SOME SUPPOSED NATIONAL WILL IS AS UNCOMFORTABLE 
AS IT IS UNREASONABLE, 


A CONSTITUTIONAL VIEW IS BY DEFINITION A LONG VIEW. CONSTITUTIONS 
ARE NOT DEVISED TO ACCOMMODATE SOME FLEETING MOMENT IN HISTORY, 


WE MUST BE CAREFUL NOT TO MAKE THE NATION A CAPTIVE OF OUR OWN 
LIMITED HORIZONS, OR ATTEMPT TO FORCE HISTORY INTO A PRECONCEIVED 
MOLD, AND WE MUST BE CAREFUL THAT WE DO NOT RESTRICT 
UNNECESSARILY THE ABILITY OF FUTURE GENERATIONS OF CANADIANS TO 
DECIDE WHAT IS BEST FOR THEM. ‘ 


A CONSTITUTION MAY HAVE MANY PURPOSES, BUT IN THE PARLIAMENTARY 
TRADITION ITS ESSENTIAL FUNCTION IS NOT TO CIRCUMSCRIBE DEMOCRATIC 
FREEDOM, BUT TO ENSURE ITS SURVIVAL. 


THE CHANGES WE MAKE MUST FLOW FROM A VISION OF THIS COUNTRY THAT 
IS GREATER THAN THE PRESENT NEEDS OF ANY PARTICULAR REGION OR 
PROVINCE. A VISION WHICH TRANSCENDS THE NARROW INTERESTS OF 
OUR OWN TIMES. 


ONLY THIS TYPE OF LARGER VISION CAN INSPIRE THE SPIRIT OF 
GENEROSITY AND COMPROMISE, AND GENERATE THE MOMENTUM WHICH 
WILL BE NECESSARY IF MEANINGFUL CHANGE IS TO TAKE PLACE. 
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THE ENERGY AND FORCE OF A MAN DEPENDS ON THE FORCE OF THE IDEAS 
THAT ARE IN HIM. EQUALLY THE ENERGY OF A NATION FLOWS FROM THE 
QUALITY OF THE IDEAS THAT ARE AT THE CENTRE OF THE NATION. IF 
THOSE LARGE COMPELLING AND UNIFYING IDEAS ARE ABSENT FROM OUR 
DISCUSSIONS, IT SEEMS TO ME UNLIKELY THAT WE WILL BE SUCCESSFUL 
IN ACCOMPLISHING ANYTHING OF ENDURING WORTH. 


OF ALL THE SUBJECTS BEING DISCUSSED PERHAPS NONE HAS BECOME 
MORE CONTROVERSIAL AND CONTENTIOUS THAN “POWERS OVER THE ECONOMY”. 


THE POSITION TAKEN BY THE FEDERAL GOVERNMENT IS THAT IT MUST 
INCREASE ITS CONTROL OVER THE ECONOMY IN ORDER TO MANAGE IT IN 
THE BEST INTEREST OF ALL CANADIANS. 


THE APPEAL OF SUCH POSITION IS POWERFUL - ALMOST SEDUCTIVE, 
UNFORTUNATELY, ITS LOGIC IS LESS COMPELLING. 
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THE RECORD OF THE LAST HUNDRED YEARS PLACES A SEVERE STRAIN ON 
THIS POINT OF VIEW. FOR A CENTURY THE FEDERAL GOVERNMENT HAS 
ENJOYED THESE BROAD GENERAL POWERS. DURING THAT PERIOD CERTAIN 
PARTS OF THE COUNTRY, INCLUDING MY OWN, HAVE EXPERIENCED SERIOUS 
AND CHRONIC ECONOMIC DIFFICULTIES. IN OTHER WORDS, A COMMON 
ECONOMY HAS COME TO MEAN THAT IT IS COMMON FOR SOME SECTIONS 

OF THE COUNTRY TO PROSPER, AND COMMON FOR OTHERS TO COPE WITH 
BUILT-IN ECONOMIC DISADVANTAGES. 


LET ME GIVE ONE EXAMPLE. FOR A NUMBER OF YEARS THE MOST 
CONTENTIOUS ISSUE IN CANADIAN POLITICS HAS BEEN THE PRICING OF 

OIL AND GAS. THE FEDERAL GOVERNMENT, WITH SUPPORT FROM SOME 
PROVINCES, HAS ARGUED THAT THE NATIONAL INTEREST REQUIRES A UNIFORM 
PRICE FOR GAS AND OIL, WHICH IS LOWER THAN WORLD PRICES. 


THIS POSITION HAS BEEN DEFENDED ON THE BASIS THAT CANADIAN 
MANUFACTURING MUST MAINTAIN A COMPETITIVE ADVANTAGE IN WORLD 
MARKETS, AND THAT ALL PROVINCES MUST BE TREATED EQUALLY. THIS 
ARGUMENT, OF COURSE, HAS THE SUPPORT OF THOSE PARTS OF THE 
COUNTRY IN WHICH THE. MANUFACTURING SECTOR IS LOCATED. 


BuT IF THIS IS A SOUND ARGUMENT WHEN APPLIED TO OIL AND GAS, WHY 
1S IT NOT APPLIED TO OTHER GOODS AND SERVICES? WHY IS IT NOT 
APPLIED TO ALL FORMS OF ENERGY? WHY, SPECIFICALLY, IS IT NOT 
APPLIED TO ELECTRICAL POWER? COULD IT BE RELATED TO THE FACT 
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THAT SO MUCH OF THE ELECTRICAL POWER IS GENERATED IN ONTARIO AND 
QUEBEC? 


WHY HAS THE FEDERAL GOVERNMENT NOT SAID LONG BEFORE THIS THAT 
POWER COSTS OUGHT TO BE EQUALIZED RIGHT ACROSS THE COUNTRY? SUCH 
A POLICY WOULD CERTAINLY HELP TO EQUALIZE ECONOMIC OPPORTUNITY 
WITHIN THE COUNTRY. WE ALL KNOW THAT THE FEDERAL GOVERNMENT HAS 
THE POWER TO TREAT ELECTRICITY IN A MANNER SIMILAR TO OIL AND GAS. 
YET PRESENTLY, ISLAND PRODUCERS AND BUSINESSMEN PAY FROM 2 To 3 
TIMES AS MUCH FOR THEIR POWER AS THEIR COUNTERPARTS IN SEVERAL OF 
THE OTHER PROVINCES. IHIS IS A CRIPPLING IMPEDIMENT TO OUR WHOLE 
PROVINCIAL ECONOMY, AND YET IN A MATTER AS FUNDAMENTAL AS THIS, 
THE FEDERAL GOVERNMENT HAS DONE LITTLE OR NOTHING TO RECTIFY THE 
PROBLEM, 

CoULD IT BE THAT BECAUSE OF THE NATURE OF PARLIAMENT THE CENTRAL 
GOVERNMENT HAS ONLY RESPONDED TO THE INTERESTS OF THOSE LARGE 
PROVINCES WHOSE INTEREST IN THE MATTER OF POWER GENERATION MIGHT 
BE AFFECTED? COULD IT BE THAT THE CENTRAL GOVERNMENT ONLY 
RESPONDS “IN THE NATIONAL INTEREST WHEN THOSE WHO ARE ASKED TO 
MAKE CONCESSIONS ARE MINORITIES IN THE House oF CoMMONS, BUT 
NEVER WHEN THOSE EXPECTED TO MAKE CONCESSIONS ARE THE NUMERICAL 
MAJORITIES. | 
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CouLD IT BE THAT IF WE HAD A TRULY FEDERAL STATE, IN WHICH ALL 
PARTNERS HAD A MORE SIGNIFICANT VOICE, NATIONAL POLICIES MIGHT 
MORE TRULY REFLECT THE INTERESTS OF ALL PROVINCES AND HENCE, THE 
ENTIRE COUNTRY. 

EQUALIZATION IS ONE MEANS OF REDRESSING THE ECONOMIC INEQUALITIES 
WITHIN THE COUNTRY. IT IS IMPORTANT, HOWEVER, THAT WE RECOGNIZE 
EQUALIZATION FOR WHAT IT REALLY IS. IT IS FAR TOO SIMPLE-MINDED 
TO REGARD IT AS A MEANS WHEREBY THE WEALTHY INDUSTRIOUS PROVINCES 
SEND RELIEF TO THE SO CALLED “HAVE-NOT” PROVINCES. PRESUMABLY 
EQUALIZATION IS A MEANS OF PROVIDING SUSTENANCE TO THE UNDER- 
NOURISHED PARTS OF THE COUNTRY’: A MEANS OF DISTRIBUTING CRUMBS - 
ALBEIT LARGE ONES - FROM THE RICH MAN’S TABLE. 


THERE IS NOTHING WRONG WITH THIS, BUT SURELY THE REALLY IMPORTANT 
QUESTION WHICH MUST BE ADDRESSED IS WHY THOSE PARTS OF THE COUNTRY 
ARE UNDERNOURISHED TO BEGIN WITH. AS LONG AS THIS IS NOT ADDRESSED 
SERIOUSLY WHAT WE HAVE IS A SYSTEM WHICH IS CONTENT WITH TREATING 
THE SYMPTOMS OF THE ILLNESS, RATHER THAT PREVENTING IT. 


PLEASE UNDERSTAND THAT I AM NOT QUESTIONING THE VALIDITY OF THE 
PRINCIPLE OF EQUALIZATION. [I BELIEVE EMPHATICALLY THAT IT OUGHT 
TO CONTINUE AS AN INTEGRAL PART OF OUR FEDERAL SYSTEM. NONETHE- 
LESS THE SUBSTITUTION OF EQUALIZATION FOR SOUND ECONOMIC DEVELOP- 
MENT IS A PRACTICE WHICH DOES IRREPARABLE HARM. IT CORRODES 
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THE MORALE AND SPIRIT OF THE AREA IN QUESTION, THEREBY IMPOVERISH- 
ING THE NATION GENERALLY;ALSO, IT PROMOTES FEELINGS OF RESENTMENT 
AND ALIENATION WHICH CAN EVENTUALLY TEAR THE COUNTRY APART. 


IN SUMMARY, THE PRINCIPAL CONCERN OF PRINCE EDWARD ISLAND IN THIS 
PROCESS IS NOT TO ENFEEBLE THE CENTRAL GOVERNMENT. IT IS CLEAR, 
HOWEVER, THAT THERE DOES EXIST CURRENTLY A STRONG TREND TOWARDS 
PROVINCIAL RIGHTS. IF THIS MOVEMENT IS TO STOP SHORT OF DES- 
TROYING THE BALANCE OF POWERS IN THE FEDERATION, THERE ARE TWO 
THINGS WHICH MUST HAPPEN -- AND SOON, 


FIRST OF ALL, AS WE HAVE ALREADY SAID, THE FEDERAL GOVERNMENT 
MUST IMPROVE GREATLY ITS PERFORMANCE IN MANAGING THE AFFAIRS 
OF THE COUNTRY FOR THE BENEFIT OF ALL CANADIANS. 


SECONDLY, THE FEDERAL GOVERNMENT IS UNLIKELY TO IMPROVE ITS 
PERFORMANCE UNTIL THE VOICES OF ALL THE PROVINCES ARE HEARD 
IN THE COUNCILS OF THE NATION. IN A FEDERAL STATE THIS IS 
OFTEN ACHIEVED THROUGH EQUAL REPRESENTATION OF THE CONSTITUENT 


PARTS IN A SECOND CHAMBER. 


THIS WAS THE POSITION OF PRINCE EDWARD ISLAND DURING THE INITIAL 
CONSTITUTIONAL DISCUSSIONS IN 1864, AND IT-IS THE POSITION WE 
HAVE PUT FORWARD THROUGHOUT THIS CURRENT ROUND OF TALKS. 


agss ol _yemnazao Qe 


ana) NAAT santa: = tH yams Tt 
date IT Ss Gael 
WOLvAaagaa ‘gut ais 
002 GAA > Rae 
AEF 


aan WO TR © 


fat 3A" 339 


gett SAT ape ae ani § ghost ia 
amalt AT SMANHO FAS er. vam | 


i ao Tree we gap ke Sar 2 


weaadnt OF) Yat tan a, *wamwaavee vad oil 
Jin 30 20710 Bat urTee aoneranana® 


suW SRA: © At OS 14. get 
- ‘yfaqa Janae “i | ODFAR a so. Sas cup? 7% 


<\* ; 
useT LTanGS IT 40 eT mrwaa gees hes: Ret abucaer ada] HN eT 


paces GNI ML ANB 


; y a A iF ith! ; nh , 


shi (AWAD | 


gaat?’ IRD. 40 yorti2ed: Bet ea 2tHt 
7 

ARE vi eka aeUst te AA vrais 

vg aint TuORMORET. GR vue 


or owt AAS Q 


120% IMT <4 if aie 


a4x7 40 Catv THING 


IF WE ARE TO HAVE A TRUE FEDERATION. AND IF CERTAIN PROVINCES 

ARE NOT TO FEEL SWALLOWED UP IN THE UNION, THERE MUST BE SOME 
MECHANISM OR BODY IN WHICH THE EQUALITY OF THE CONSTITUENT 

PARTS IS PROCLAIMED, SURELY THE NATIONAL SPIRIT IS ENHANCED 

IF ALL THE PROVINCES ARE SOMEHOW RECOGNIZED AS EQUAL - NOT IN 
THEIR SIZE OR POPULATION - BUT IN THEIR VITALITY AND INDIVIDUALITY 


AS COMMUNITIES. 


THIS WILL NOT RESULT IN ANY REAL REDUCTION IN THE POWERS OF THE 

LARGER PROVINCES. THE PRINCIPLE OF REPRESENTATION BY- POPULATION 
IN THE House OF COMMONS IS AN ADEQUATE, FINAL SAFEGUARD OF THEIR 
INTERESTS. WHAT IT WILL RESULT IN IS A FORUM WHERE THE INTERESTS 


OF ALL PROVINCES WILL BE HEARD EQUALLY, 


IF THIS EQUALITY IS ACKNOWLEDGED IT SPEAKS ELOQUENTLY OF THE 
GENEROSITY OF SPIRIT WHICH IS AT THE CENTRE OF OUR NATIONAL 
LIFE. IF IT CANNOT BE ACKNOWLEDGED THEN SURELY WHAT WE ARE 
SAYING IS THAT THE ONLY THING WHICH REALLY COUNTS IN CANADA 
IS SIZE AND POWER. _ THIS IS A DISQUIETING THOUGHT, NOT ONLY 
FOR THE SMALLER PROVINCES, BUT, BY IMPLICATION. FOR THE MANY 
MINORITY GROUPS WHICH ARE PART OF THE FABRIC OF THE NATION, 
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THE FEDERAL GOVERNMENT IS VOCAL IN ITS CONCERNS FOR MINORITIES 
WITHIN THE COUNTRY. IT SEEMS TO ME, HOWEVER, THAT THEY ARE VERY 
SELECTIVE IN THEIR DEFINING OF MINORITIES. THERE ARE A NUMBER 

OF BONE FIDE MINORITIES REPRESENTED AT THIS TABLE - THEY ARE 
CALLED PROVINCES. JHE EIGHT SMALLEST PROVINCES INDIVIDUALLY - 
EVEN COLLECTIVELY - ARE A MINORITY WITHIN CANADA, THE RELUCTANCE 
OF THE FEDERAL GOVERNMENT TO MAKE EVEN THE MOST MODEST CONCESSIONS 
ON BEHALF OF THESE GROUPS IS DIFFICULT TO UNDERSTAND IN VIEW OF 
THEIR ALLEGED INTEREST. 


IT SHOULD NOT BE ESPECIALLY DISCONCERTING TO ANY OF US THAT IN 
THIS IMMENSE, DIVERSE NATION WE ARE STILL UNCERTAIN ABOUT WHAT 
WE ARE AND WHAT WE WILL BECOME. 


To A GREAT EXTENT WE ARE STILL A NATION OF IMMIGRANTS, AND 
IMMIGRANTS’ CHILDREN. CANADA, OF COURSE, IS A VERY NEW COUNTRY 
COMPARED TO THOSE OF THE OLD WORLD. IF WE WERE TO REPRESENT 

THE GRAND SWEEP OF TIME THAT HUMANS HAVE BEEN ON EARTH BY TWENTY- 
FOUR HOURS, EVEN THE EARLIEST IMMIGRANTS TO CANADA ARRIVED AT 
ABOUT TWENTY SECONDS TO MIDNIGHT. FOR THIS EASON CANADIANS ARE 
STILL IN THE PROCESS OF PUTTING DEEP ROOTS IN NEW SOIL. THAT WE 
HAVE NOT YET DEVELOPED THE STABLE, SECURE IDENTITY OF A MATURE 
NATION SHOULD NOT CONFOUND US. IT WOULD BE SURPRISING IF IT WERE 
OTHERWISE. 
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THE CHALLENGE OF THE MOMENT, SURELY, IS HOW SUCCESSFULLY WE ARE 
ABLE TO COPE WITH THE STRAINS OF OUR NATION ADOLESCENCE. IT 

MAY BE THAT WE WILL DISCOVER THAT WE DO NOT CHOOSE FREELY-TO 

LIVE TOGETHER AS WE HAVE IN THE PAST. if THAT WERE TO HAPPEN IT 
WOULD NOT NECESSARILY BE DISASTEROUS. IT WOULD SIMPLY 

MEAN THAT IN A CHANGING WORLD NEW PATTERNS AND RELATIONSHIPS WERE 
PREFERRED OVER THE OLD. 

ONE OF THE FACTS OF LIFE IN THE PROVINCE OF PRINCE EDWARD ISLAND 

1S THAT THERE EXISTS,SIMULTANEOUSLY,. AN ARDENT AND LIVELY SENSE 

OF PROVINCIAL PRIDE, AND A DEEP ATTACHMENT AND COMMITMENT TO 

THE NATION. I CONSIDER THIS TO BE A MOST DESIRABLE AND ENLIGHTENED 
STATE OF AFFAIRS: AND, IF I MAY SAY SO. A PATTERN FOR WHAT WE 

ARE ATTEMPTING TO PRESERVE AND ENHANCE BY OUR DISCUSSIONS TOGETHER. 


Prince EDWARD JSLAND COMES TO THE TABLE COMMITTED TO THIS END, 
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RESOURCE OWNERSHIP AND INTERPROVINCIAL TRADE - p. l 


For Saskatchewan -- for the government of Saskatchewan, but 
more to the point, for the people of Saskatchewan -- "resources" 


is the most important item on our agenda. 


For Saskatchewan -- for Western Canada -- provincial ability 
to manage and tax resources is a key part of the Confederation 
bargain. 


Our resources help to compensate for the lack of a 
Significant manufacturing industry in the West. They give us a 
tool to help stabilize and diversify our economy. They are an 
important source of revenue for our provincial treasury. They 
allow us to provide the services our residents need. 


Saskatchewan people know what it's like to live through the 
booms-and-busts of a one-crop economy. They remember the thirties 
when, to quote the words of the 1939 Rowell-Sirois report, "the 
people of Saskatchewan have suffered a reduction in income during 
the last decade which has been unparalleled in peacetime in any 
OtNner <Ci Visit zZed= Country ,.~ 


They remember the years from 1968 to 1974 - not so long ago - 
when Saskatchewan suffered the greatest loss of population of any 
province in the peactime history of Canada. 


They know that, with wise management, resources can provide 
the key to a reasonable level of economic stability. That process 
has now begun. 


Saskatchewan parents, like most parents, would like to have 
their children living near them. They remember the decades of 
exodus, when our young people were forced to move to British 
Columbia or Ontario to find work. They know that resources can 
provide the key to economic diversification, so that we can 
provide rewarding and satisfying jobs near home and family. That 
process has now begun. 


But our ability to manage our resources, to create a more 
stable economy, has, in recent years, been seriously impaired. 
The rights of the provinces to regulate and tax their natural 
resources have been reinterpreted. By the federal government. 
By the Supreme Court of Canada. 


As prices for resources have risen in recent years -- 
particularly for oil -- the federal government has moved in to 
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take a greater share of the revenues. The succession of federal 
moves is impressive: 


- the unilateral decision to disallow the deduction of 
royalties paid to provincial governments for federal income 
tax purposes 

- a controlled Canadian price for oil, which now stands at 
less than half the going price on world markets ~ 

- the federal export tax on oil 

- the federal excise tax on gasoline 

- and soon, we've been warned, a federal export tax on 
natural gas. 


Resource revenues, we clearly understood, would be left to 
the provinces. Now, it seems, the federal government is prepared 
to leave resource revenues to the provinces, only so long as those 
revenues don't exceed a level arbitrarily determined by the 
federal government alone. Even less acceptable, in our view, some 
resources attract the federal eye; others do not. 


Don't misunderstand me. Saskatchewan is prepared to share 
its wealth in the interests of all Canadians. 


As our wealth from oil, Say, grows, we should be expected to 
contribute more. But we should pay more because of the wealth, 
not because of the oil. In our view, all Canadians should share 
the burden of financing the federation, on the basis of ability to 


pay. That is our basic case: on the basis of ability to pay. 


We think the ability to pay should be judged simply on a 
province's wealth, whether that wealth derives from non-renewable 
resources, from revenues generated from hydro power, from 
secondary manufacturing, from fisheries - from whatever source. 


And, indeed, we have been doing our fair share -- more than 
our fair share. On every barrel of oil exported from Saskatchewan 
to the United States, the provincial government receives just over 
$7.00; the industry receives just over $7.00; the federal 
government -- through the export tax -- receives $21.00 and this 
is after the recent oil price increases. Through its export tax 
alone, the federal government now receives $500 million a year 
from Saskatchewan oil, more than all the oil revenues of the 
provincial government. 
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To illustrate my point further - since 1974, Saskatchewan has 
forgone revenues in excess of $3.2 billion by the sale of its oil 
at less than the prevailing price in the international market. Of 
this amount, $1.9 billion was a benefit to the citizens of eastern 
Canada who were buyers of Saskatchewan's crude and, $1.3 billion 
was collected by the federal government by its oil export tax. In 
addition, the federal government collected about $400 million in 
corporate income taxes from Saskatchewan's production, and about 
$130 million from the special excise tax introduced in 1975. Thus 
Since 1974 Saskatchewan has contributed to CANADA between $3.5 and 
billion from its non-renewable oil resource. By comparison, since 
1974, the government of Saskatchewan has collected $1.8 billion in 
royalties and income taxes from the oil industry. 


That, I submit, effectively redefines the provinces' 
exclusive jurisdiction over resources. 


The second redefinition has been made by the Supreme Court of 
Canada. 


In my view, the Supreme Court, in recent judgements, has been 
re-writing Canada's constitution in ways that are unacceptable to 
Saskatchewan, and I believe to most provinces. It has been 
changing the rules in ways that threaten to destroy a province's 
ability to manage and tax resources. 


Take the case involving the government of Saskatchewan and 
Canadian Industrial Gas and Oil —- CIGOL. In that case, the 
company challenged our government's right to levy a tax that would 
capture for the province, the windfall profits resulting from the 
sharp oil price increases which began in 1973. 


The province won at the trial court level. We won, by a 
unanimous judgment, in the Saskatchewan Court of Appeal. But we 
lost in the Supreme Court of Canada. 


We lost because the majority on the Supreme Court concluded 
-- for reasons that I and many others do not find convincing -- 
that the tax was indirect and hence beyond the powers of a 
province, and because it encroached upon the federal trade and 
commerce power. 


Take another case -- the Central Canada Potash case -- in 
which Saskatchewan's pro-rationing regulations, introduced by the 
previous Liberal administration, were struck down. 
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‘Again, the Supreme Court of Canada, in ruling against the 
province, overturned a unanimous judgment of the Saskatchewan 
Court of Appeal. 


Neither of these cases upheld any federal law. Rather, each 
of them struck down a provincial law and to that extent left the 
resource companies unregulated and untaxed by either federal or 
provincial law. 

Those judgments have called into serious question the ability 
of provinces -- not just Saskatchewan, but all provinces -- to 
raise revenues from resources and to regulate their rate of 
production. Especially if those resources are sold outside the 
province, as almost all Saskatchewan resources are. 


We do not deny federal power in the field of interprovincial 
trade. We do not deny federal power to tax resource revenue. How 
can we when that power 1S now being used to tax away the lion's 
share of oil revenue. 


What we seek, then, is a specific constitutional change -- to 
clarify and confirm provincial rights over resources, and to 
establish more clearly the boundary between provincial powers over 
resources and federal powers over trade. 


I want to .be .clear on.one point... With.respect.to. resources, 
Saskatchewan does not seek constitutional change so that we can do 
new and different things. We need constitutional change so that 
we can do, with certainty, the things we have done -- to manage 
and tax resources in the interests of the people of our province. 


In the constitutional talks that took place from October, 
1978 to February, 1979, governments made real progress toward a 
resolution of this complex issues (The First Ministers” Conference 
of February, 1979, had produced near agreement -- not unanimity on 
every point, to be sure, but, near agreement —-.on,.a- so-called 
"best effort"..draft .on, resources. That. draft included: 
- an express and exclusive grant of jurisdiction 
to provinces to manage and develop resources 
- a provision that would permit provinces to levy both 
direct and indirect taxes on resource production, if 
they did so in a way that did not discriminate between 
provincial residents and other Canadians 
- a provision that would permit provinces to legislate 
with respect to the export of resources from the 
province 
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- a provision on the federal trade and commerce power, 
to provide that it could override provincial laws only in 
certain specified circumstances of compelling national 
interest. 


ahe “best effort” draft was the product of months of chara 
work and tough bargaining. It was perhaps not perfect on every 
point, but it made a fair stab at reconciling divergent interests 
in a way that was generally acceptable to all governments. 


Then we came to the present round of constitutional 
discussions. When the Ministers' Committee began its work in 
July, provinces were informed by the federal government that it no 
longer supported key sections of the best effort draft. The 
express grant of jurisdiction was still acceptable. Access by 
provinces to indirect taxation was still acceptable. But the 
Other key elements -- permitting provinces to pass laws which 
might affect extra-provincial exports -- would no longer wash. 
They were "off the table". 


I don't want to belabour this point. But let me register my 
dismay that a government -- the federal government -- which has 
stressed the urgency of constitutional reform for years and which 
has pleaded the need for quick action, should itself adopt a 
position on a key item which it knew was certain to prevent 
agreement being reached. It was a position that seemed designed 
to pluck defeat from the jaws of victory! 

I know that our Ministers, as their talks have progressed 
this summer, have been inching their way back toward the "best 
effort" draft, step after grudging step. I know that we now have 
back on the table a small part of the offers that had been 
withdrawn. 


From Saskatchewan's point of view, that's not good enough. 
We continue to support the "best effort" draft of February 1979, 
itself a compromise document, as the basis for an agreement on 
resources. We continue to insist on the "best effort" draft as 
the starting point for negotiation this week. 


Let me put this point as clearly as I can. No package of 


constitutional changes will be acceptable to Saskatchewan -- and, 
I say, to the people of Saskatchewan -- that does not include a 


clarification and confirmation of provincial rights to manage and 
tax resources. 


I am here to talk. I am here to bargain in good faith. On 
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behalf of the people of Saskatchewan, I tell you I am not here 
willingly to relinquish what tens of thousands of Saskatchewan 
people see as the best hope for their future and for that of their 


children. 
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I want to take a moment to explain why I attach enormous 
importance to the issues facing us in our discussion on the 
Supreme Court. 


I will speak here of the Supreme Court, not as the final 
court of appeal in ordinary civil and criminal law matters, but 
as the final arbiter in constitutional disputes and the final 
arbiter of legislative jurisdiction in a federal state. 


The court's role in anternpreting the constitution is ‘fraught 
with dattioulty, 


That should be recognized at once. 


The court discharges a judicial function. Agreed, it 
interprets the daw, Butuit also discharges’ a polatical function: 
Tt makes law... True,. the: courtsis, under, the constitution... But, 
as a U.S. Chief Justice has said, “We are under a constitution 
but the constitution is what the judges say it is". 


Clearly, if a constitution is easily amended, then in the 
task of interpretation judges can take a position of rigid 
legalism. They can interpret it as they would ordinary law, in 
the full knowledge that if the results are socially undesirable 
the constitution will be changed. 


Just as clearly, if a constitution cannot easily be changed, 
the judges cannot take a position of rigid legalism unless they 
are prepared to accept what may be unpalatable political and 
social conequences. 


Similarly, and perhaps this is saying the same thing, if a 
constitution is new it can usually be interpreted using a 
legalistic approach since the terms of the constitution will 
cover most contemporary situations. If, on the other hand, the 
constitution is old, and unamended in its fundamentals, as is 
Canada's, its language will be increasingly out of touch with 
contemporary reality and this language will, in effect, have to 
be rewritten by the judges in the course of interpretation. 


Let me give just one example. In 1867, the framers of the 
B.N.A. Act of course did not anticipate the evolution of modern 
communications technology -- T.V., radio, satellites, fibre 
optics. The only mention of communication in the B.N.A. Act is 
the reference to "telegraphs". On that slim reed, courts through 
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OPENING STATEMENT 


judicial law-making have built a fully developed constitutional 
regime for communications, a regime which -- I note in passing -- 
has given virtually exclusive control to the federal government. 


Some legal scholars would dispute this concept of judicial 
law-making, but I think it is clear that Supreme Courts do, in 
fact, make social and legal policy. The extent to which this is 
done and the extent to which it is explicit or admitted varies 
from court to court, from period to period, and from country to 
country. 


The scope for judicial law-making will be considerably 
expanded if, as some propose, we entrench a Charter of Rights and 
constitutional prohibitions relating to the economic union. 

These will be clear invitations to the Court to make policy, to 
create new political accommodations. 


In Canada, as in other federal states, the Supreme Court is 
such a lawmaker. It follows that the decisions of the Court on 
constitutional matters must be subjected to full and vigorous 
public discussion, as is the case with the decisions of other 
lawmakers. How else can the interested public have any voice in 
this law-making process? Of course care should be taken not to 
impugn the integrity of the Court or of individual judges. But 
we need not symbolically endow them with a character completely 
free of any philosophic position for fear of suggesting improper 
bias. That would be patently untrue. 


Most of us, I suspect, would believe that the Supreme Court 
of Canada should approach its task openly recognizing the need to 
apply a principle of growth, or whatever name we want to give to 
the explicit recognition by the Court of the social and 
law-making content of its constitutional decisions. 


But that is not free from difficulty, particularly in a 
federation like Canada. Some will argue that the role of the 
Court should be severely restricted. That appears to be the 
point of view of at least some members of the Quebec government. 
I quote from an article by Jacques-Yvan Morin, Quebec's Minister 
of Education, in the Canadian Bar Review: 


"The essential raison d'etre of federalism, in a bi-national 
country like Canada, should be to protect the values and rights 
of the constituent groups and their autonomy, even against the 
will of the majority group. If you introduce into the 
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constitution a "principle of growth', such as that which has been 
developed in the United States, and the techniques of 
interpretation which are corollaries of this principle, you can 
have no stability in constitutional matters and no feeling of 
security, at least in French Canada." 


rm 


/ 4 
| If, therefore, we opt for a constitutional Supreme Court 


/ with a broad mandate, which interprets the constitution according 

| to a principle of growth -- and, with a rigid constitution, I see 
no alternative -- we had better be able to defend that Court 
against the arguments of people like Jacques-Yvan Morin. The 
principle of growth will need fully to take into account the 
sharp regional differences which are a fundamental aspect of 
Canada. Not only the differences between Quebec and the other 
provinces, but all regional differences. 


That explains, I think, why governments and their advisory 
bodies have been thrashing around over the past few years in 
search of new formulas for the composition and powers of the 
Court and new methods for appointing Supreme Court justices. We 
have discussed formulas for explicit regional representation. We 
have discussed various schemes for provincial involvement in the 
appointment process, including the very complex and elaborate 
mechanism proposed in the Victoria Charter of 1971. 

We have considered proposals, particularly from Quebec but 
also from Alberta, that would establish a constitutional court 
completely separate from the Court of final appeal in civil and 
Criminal law matters. 


On some of these issues we have made good progress. 


We agree on the need to entrench the Supreme Court as part 
of the Canadian constitution, so that it will no longer be a 
creature solely of the federal government. 


We agree, I believe, on the need to adopt a new procedure 
for the appointment of Supreme Court justices, one that will 
require the consent of the provinces from which the appointment 
is made. 


We are close to agreement on methods to ensure that the 
Court reflects both of Canada's legal systems -- by accepting the 
principle of a guaranteed number of civil law judges for Quebec 
and by entrenching the practice of alternating the Chief Justice 
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between a Quebecker and a non-Quebecker. 


In terms of the composition of the Court -- the total number 
of judges, and the precise number from Quebec -- we appear to 
have a little more work to do. But I am confident we will find a 
solution that is generally acceptable. 


We must find a way to give legitimacy to the Court, as 
constitutional law-maker, in all parts of the country. 
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OPENING STATEMENT 
PATRIATION AND THE AMENDING FORMULA -—- p. 1 


All governments agree with the objective of patriating 
Canada's constitution. To eliminate the last vestige of colonial 
status. To terminate the power of the British Parliament to 
amend the B.N.A. Act. To make Canada's constitution, once and 
for all, a truly and exclusively Canadian document. 


Patriation, in itself, is a symbolic act. No one believes 
that the British government, these days, would move independently 
to change the B.N.A. Act. No one believes that the British 
Parliament would refuse to enact an amendment which Canadians 
joined together to request. We are subservient in form only, not 
in substance. 


To say that patriation is symbolic is not to say that it is 
meaningless. I think all of us agree that patriation of the 
constitution would be an important affirmation of our 
nationhood. 


Patriation, itself, is not the issue. 
The issue is how patriation is to be accomplished. 


Let's be clear on one point. Patriation means terminating 
the authority of the British Parliament to amend Canada's 
constitution, That means we must have some other way to amend 
the constitution, or, to be more precise, those sections of the 
constitution which are now amendable only by Westminister. Those 
are principally the sections which affect both provincial and 
federal governments, particularly the division of powers. 


Attempts to reach agreement on an all-Canadian amending 
formula stretch back to 1927. On a number of occasions, we have 
come close. The Fulton-Favreau formula in the mid-60's. The 
Victoria Charter formula in 1971. The “Toronto consensus" 
formula in 1979. And now, perhaps, the Alberta proposal. 

It should come as no surprise that agreement on an amending 
formula has not been easy. In a federal system of government, in 
a country with diverse regional interests, the amending procedure 
is the most important element of our fundamental law. And we 
must strike an appropriate balance between flexibility, on the 
one hand, and stability on the other. Flexibility, so that we 
can change the constitution to reflect changing circumstances 
over time. Stability, so that each of the governments has some 
assurance that its particular interests can not easily be 
overridden by majority vote. 
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OPENING STATEMENT 
PATRIATION AND THE AMENDING FORMULA -— p. 2 


I am hopeful that goverments will be able to reach agreement 
On an amending formula. While Saskatchewan might have a 
preference for one or another of the various proposals under 
consideration, we will, in the interests of compromise, give 
careful consideration to accepting any formula which has general 
support. 


What we cannot accept is unilateral action, on the part of 
the federal government, to impose an amending formula or to make 
other changes in areas affecting provincial rights. We would 
regard such unilateral action as a serious breach of 
well-established constitutional conventions. Conventions 
recognized for many decades. Conventions set out in a federal 
paper published in 1965, under the authority of the then Minister 
of Justice, the late Guy Favreau. Conventions accepted, I 
believe, by all governments. 


I need hardly point out how divisive unilateral action could 
be. I need hardly point out the serious consequences of 
unilateral federal action if it were opposed by both opposition 
parties in the House of Commons and resisted by all or many 
provincial governments. 


That is not the way to renew the Canadian federation. 
Constitutional change must unify, not divide. 


I am confident that we can do the job that Canadians expect 
of us. I am here to talk, to bargain, to compromise. I am here 
to work out, with other governments, a package of constitutional 
reforms that will meet the legitimate aspirations of all parts of 
the country. A package that will include substantive changes in 
national institutions and the division of powers, as well as an 
agreed amending formula. 


If we are all determined to reach agreement, if we are all 
prepared to compromise a little, I am confident we can succeed. 
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OPENING STATEMENT 
POWERS OVER THE ECONOMY —- p. 1 


At the outset let me make two points. 


First: there should be no confusion; all provinces wish to 
secure and improve the Canadian economic union. That is not the 
issue. 


I was deeply concerned in mid-summer when it was clearly 
implied that the Government of Saskatchewan had only recently 
come to accept the need to maintain and improve our economic 
union. 


That has never been the issue. 


There Vis no disagreemenc in principle.” But there has been, 
and continues to be, disagreement over the method. Mr. Romanow 
has stated publicly, and I will say again: we are convinced that 
the federal proposal is simply not the appropriate way to protect 
the economic union. Our approach, which I will get to in more 
detail in a moment, is based on a faith in the co-operative 
spirit of Canadian governments rather than the negative 
instrument of constitutional prohibitions. 


My second point is this: 


We have said, and firmly believe, that the substance of the 
Powers over the Economy proposal has been brought to the 
constitution table, very late in the day. Detailed proposals and 
working papers have been available for barely two months. 


This, Mr. Chairman, is extremely short notice for a very 
complex and important issue. Even further complexity was added 
by the late lamented linkage with resources. 


Let me turn now to the federal proposal, to Our concerns 
with that approach, and to the positive alternative suggested by 
Saskatchewan. 


The federal government would have us "enshrine" in the 
constitution the basic operational rules of our economic union. 
In essence, the constitution would spell out in some detail a 
prohibition against causes and practises that discriminate 
against people, goods, services or capital coming from, or going 
to, another part of Canada. | > 


We remain opposed for a number of reasons. 
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OPENING STATEMENT 
POWERS OVER THE ECONOMY = p.j 2 


First, it would place unacceptable limitations on the 
capacity of a province to fulfil its responsibility to manage the 
provincial economy. While remaining committed to the maintenance 
and improvement of the Canadian economic union, provincial 
governments must also accept their responsibility for providing 
economic opportunity to Canadians residing in their provinces. 


Shouldn't Saskatchewan be able to invest all of the Heritage 
Fund money in the development of our province? 


Shouldn't Saskatchewan be able to retain our limited 
supplies of natural gas for use in the province and, perhaps, at 
below market prices? 


Second, the federal approach would leave to the courts the 
enforcement of the prohibitions. 


No words, however carefully chosen, will avoid uncertainty 
in what is prohibited. All governments will become adept at 
finding new ways to get around what seems to be prohibited. 


This will leave in the hands of the courts numerous social 
and economic decisions that are of real importance to all of us. 


This is unacceptable. 


We cannot delegate to the courts the difficult economic 
decisions and policy trade-offs that should properly be made by 
responsible governments. 


Finally, the federal approach does not and cannot get at the 
economic decisions by governments that have the greatest impact 
on the operation of the Canadian economic union. An unusually 
low tax rate or high subsidies will do more to alter the 
relative positions of the provinces than all of the so-called 
discriminatory laws and practices under attack by the federal 
proposal. 


Saskatchewan has proposed that we entrench in the 
constitution a clear commitment on the part of all governments to 
maintain and improve the Canadian economic union. 


Saskatchewan's proposal avoids the use of constitutional 
prohibitions and subsequent judicial policy making. Rather, it 
depends on a commitment by all governments to enter into an 
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OPENING STATEMENT 
POWERS OVER THE ECONOMY -— p. 3 


On-going review and a co-operative approach to the resolution of 
problems. And, our approach brings under review a wider range of 
problems. We would extend the commitment and review to all 
government laws and practices which affect the economic union. 


We have faith in the good will, good judgement, co-operative 
spirit, and enlightened self interest of all Canadian 
governments and of the people they represent and serve. This is 
not the time for responsible political leaders to delegate to the 
courts decisions which should be determined by conciliation and 
compromise. Decisions which inevitably will require economic 
judgement and policy trade-offs should not be made by the courts. 
They should be made by responsible governments, which are 
accountable to the voters, through the time-honoured institution 
of co-operative federalism. 
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POWERS OVER THE ECONOMY: 


SECURING THE CANADIAN ECONOMIC 
UNION IN THE CONSTITUTION 


THE SASKATCHEWAN POSITION 


1. INTRODUCTION 


The Government of Saskatchewan's objectives with this 
document are: 


- to review briefly the "economic union” problem and 
solution as suggested by the Federal Government; 


- to outline our general concerns with the approach 
being suggested by the Federal Government; and, 


- to suggest another more positive route which would 
be founded on a real belief in co-operative 
federalism rather than placing many aspects of our 
economic future in the hands of either an "umpire" 
-—-= the’ courts =--= or the “federal government. 


Zoe THE PE DERALT VIEW 


Essentially, the Federal Government is suggesting 
that we must introduce constitutional safeguards for 
the economic union by barring “undue impediments" to 
the free interprovincial movement of persons, goods, 
services and capital. 


Such an approach, it is argued, will not only 
assure basic equality to all citizens, but will result 
in greater economic efficiency and, therefore, the 
county as a whole will be richer, more able to assist 
disadvantaged people and regions, and more able to 
compete in the international market place. 


The federal proposition is not, however, a naive 
free-trade thesis insensitive to the realities of 
Canadian federalism and social objectives, as seen 
through their eyes. 


~Indeed, the realities are stated rather well on 
page 30 of the discussion paper* prepared by the 
Government of Canada as follows: 


",..provisions to secure the Canadian economic 
union will have to allow governments-to pursue 


* The Honourable Jean Chretien, Securing the Canadian 
Economic Union in the Constitution, Government of Canada, 1980. 
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other social and economic goals, such as 
redistribution of income and wealth among citizens 
and the fostering of economic development in 
lagging areas of the country." 


and continuing in the next paragraph: 


"...-provincial legislation and regulations must be 
capable of variation from province to province, 
and such variation will inevitably cause some 
impediments to economic mobility; but these must 
be kept within the bounds of necessity." 


While recognizing that difficult economic 
trade-offs are involved and that the federal system 
must be maintained, the federal proposal then asserts 
that there must be significant safeguards secured 
constitutionally to prohibit discriminatory actions 
against persons, goods, services, and capital ona 
provincial basis. As well, federal regulatory powers 
would be enlarged so as to deal with other unwarranted 
obstacles to economic mobility within Canada. Only as 
a third approach does the federal government suggest 
co-operative arrangements among governments. 


This federal view has led to the presentation of 
Suggested wording for Section 8 of a proposed Charter 
of. Rights “and fort newasectiens 121, 91 ( 2)handed2oi) wor 
the BEN.A. ACte 


CONCERNS WITH THE FEDERAL VIEW 


There is little need to debate many of the facts 
presented by the federal discussion paper. There is no 
doubt that barriers to mobility of factors of 
production and goods do exist in Canada and that all 
orders of government --- as well as many other 
institutions ===" contributesito| this situation. ,It as 
also likely that our economic efficiency would be 
improved with the removal of some of the barriers, 
although this is by no means necessarily true of all of 
them. 


But, and this point is made clearly by the federal 
government, the bulk of the impediments are 
purposefully created by both orders of government in 
the pursuit of other social and economic objectives 
that are seen by political leaders to have a higher 
priority. They are, quite simply, considered acts by 
responsible governments --- the essence of our 
democratic system. 
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The flaws in the federal view, as we see them, are 
less in the presentation of facts, than in the sense of 
CriSis adopted, in the lack of faith in the Canadian 
political system, and in the suggestion that political 
leaders should relinquish to the outcome of judicial 
decisions their responsibilities for maintaining the 
economic union. 


Perhaps a more detailed review of various concerns 
would be the best approach at this point: 


ajo A (Crisis? Apparently Not. 


The need for constitutional safeguards 
against barriers to mobility has been 


expressed in language --- "a priority"; "a 
sense of urgency"; "critical" “compelling 
reasons" --- suggesting a crisis is developing. 


While the Government has expressed their 
concern in this respect over several years, 
the details of the proposed changes have come 
to us very tate in+«the curccent round of 
constitutional discussions. As well, there 
has not been, to our knowlege, an agenda item 
for Finance or First Ministers entitled 
"barriers to mobility" or "the economic 
union". 


Inconsistently, the federal government 
has also stated that while there are some 
present problems its real anxieties relate to 
potential provincial discriminatory actions. 
On Page 25 of their discussion paper, they 
note that while "enlightened self interest has 
largely prevailed so far, one must consider 
whether this legal void should be allowed to 
persist). 


b)« Extentiwof tBifortcto Improve Mobility 


We have not been able to establish the 
extent to which the changes to the B.N.A. Act. 
being proposed by the Government of Canada 
would invalidate provincial laws and 
cegulations. 


On the one hand, we are assured that "the 
new provisions would not prevent affirmative 
action programs, regional development 

* policies, industrial incentives, income 
Pearsetri bution, Etc... 
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Conversely, however, the federal 
discussion paper on pages 22 to 24 reviews 
numerous provincial government initiatives that 
in their view segment the Canadian market and 
create unnecessary obstacles, including, for 
example: 


- subsidies and tax incentives to producecs; 

= sDUDLiC pcocirenenc: 

= DOV INC 1a 4), MONOQDOLLES.* 

- consumer and environmental protection, 
product standards, and technical 
regulations; 

- labour standards. 


While federal officials have sincerely 
offered their interpretation of which laws 
would be invalidated, there are numerous 
‘circumstances in which the results of judicial 
review are uncertain. 


If 1andeed the objective of the federal 
proposal is to improve mobility within Canada, 
then one must consider the total impact of 
numerous institutions and practices in Canada 
and not simply the explicit barriers. 


Surely the levels of corporate, personal 
and other taxes in any province have a far 
greater impact on the mobility of resources 
than some of the harriers such as purchasing 
policy that are apparently under attack. 


Surely the national tariff and 
transportation policies have an immeasurably 
greater impact on relative prices, rates of 
return and ultimately the location choice for 
capital and labour. 


We see the federal aim being taken at the 
explicit barriers that obviously impede 
movements among the provinces. The "big" 
economic levers such as tax rates, tariff and 
transportation policies, would not be brought 
into question. But, these major economic 
levers are precisely the forces having the 
greatest impact on the mobility of resources 
and products in Canada. And, the richest 
provinces have the greatest capacity to use 
such instruments to attract business away from 
,other provinces. The only defence available to 
a small province may be to take action which 
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creates barriers to protect their competitive 
position within the economic union --- and the 
federal objective is to ensure that the 
constitution would not permit the explicit 
barriers while leaving untouched the more 
powerful economic levers. 


The only obvious safeguard is to maintain 
a continuing sense of co-operation in Canada. 
Providing “safeguards" against some explicit 
barciecs only changes the rules of the game 
———' in’ Favour+orasome “—— pute it "does "Little “to 
safeguard the economic union. 


The: Rolecos the Wudrorary 


Under the federal proposal, much of the 
responsibility for managing aspects of the 
economy would be relinquished to the 
interpretation of the constitution as developed 
in the tcourts:. 


In short, the judgement on whether any law 
Or practice discriminates in a manner that 
contravenes the principles in the constitution 
would be taken in the courts. 


But ithe ‘dafthicult task of trading off 
among economic and social objectives is a 
matter demanding economic and political 
judgement (often involving policies of two 
cesponsible governments), and this is an area 
with: which the courtsrare 11]—-equipped to 
deal. 


it) 1sourgyrew tnat 1 t* would be 
ircesponsible of Canadian governments to 
relinquish the responsibility for these 
difficult, various and changing economic 
decisions. 


Responsible governments working 
co-operatively must accept the problems related 
to the economic union. It 1S unacceptable for 
these problems to be turned over to the 
judiciary. 
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Provincial Development 


The implication that the federal 
government is almost exclusively responsible 
for regional development is unacceptable. The 
proposals made by the Government of Canada 
would enable only Parliament and not the 
legislatures to introduce laws and practices 
based on regional development objectives, 
except where the matter involves entirely 
intra-provincial objectives. 


Provincial governments must accept the 
responsibility for providing economic 
opportunity to Canadians residing in the 
province. This will involve.policies 
pertaining to the entire province asf well” as! to 


groups within the province. 


Some provincial development policies are 
explicitly discriminatory, e.g., purchasing 
policies or labour residency requirements. 
Others such as low tax rates, subsidies, 
venture capital schemes and the like are less 
blatant but no less oriented to improving the 
relative position of the province within the 
Canadian economic union. 


Provincial responsibilities will not have 
changed but the instruments of economic policy 
avallable to provinces will have been 
Significantly reduced. Greater use of 
available approaches, such as tax incentives, 
less likely to be overturned for constitutional 
reasons, will be made. Perhaps the only 
certain result is that the federal and 
provincial governments would develop squads of 
highly paid bureaucrats adept at "getting 
around the -courts™, 


It is by no means certain that federal 
policies related to regional development are 
particularly effective. Provincial initiatives 
to take full advantage of growth opportunities 
can be effective complements to the policy of 
“helping the lagging regions". Provinces are 
at least as likely as the federal government to 
be active in such developments and excluding 
them from such regional development activities 
may well be detrimental to the economic union. 
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Imperfections in our economic union ought 
to he dealt with by rcesponsible governments in 
the conference room, not by lawyers and judges 
in the -court room. 


ANOTHER OPTION 
In its discussion paper, on page 29, the 
Government of Canada noted the following: 


"Prescriptions which would be too detailed 
would run the risk of being circumvented, or of 
preventing governments from adapting their laws 
and regulations to changing circumstances..." 


It 1S our view that the federal prescriptions 
have gone far beyond the level of detail and 
specificity that is acceptable. 


But, we do not deny the importance of avoiding 
unnecessary impediments to mobility that reduce our 
economic efficiency. 


Nor do we deny the need to implement "safety" 
systems that focus on squeezing such unnecessary 
barriers out of the system. 


The Canadian Constitution should not contain 
the rules that govern the extremely complicating 
tcade-offs between oft-times conflicting economic 
objectives of responsible governments. 


Doing so would require political leaders to 
relinquish much of their authority to the courts 
Since it 1S impossible that any wording can provide 
sufficiently clear direction to the courts --- and 
this would be an entirely unacceptable change in our 
concept of responsible government. 


The Government of Saskatchewan would prefer to 
see more faith in the co-operative spirit of 
“ responsible governments working towards a mutually 
acceptable economic union given the problems of the 
day. 


Certainly there will be conflicts and 
trade-offs. Certainly barriers to mobility will 
exist that are not seen to be useful by all 
jurisdictions. 
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But responsible governments working with the 
On-going objective of improving the economic union 
can and should make these trade-offs and resolve the 
conflicts. The ultimate shape of our economic union 
should not be left to judicial interpretation. 


We would see as preferable an option that 
places in the constitution a statement of commitment 
by the federal government and the provincial 
governments to the effective operation of the 
economic union. Such an approach could be similar 
to the one being considered for equalization. 


This commitment could include a reference to an 
On-going review by federal and provincial Ministers 
to ensure that government policies are harmonized to 
enhance Our economic union. Such an approach could 
deal not only with the explicit barriers to 
mobility, on which the federal approach 
concentrates, but also with governmental spending, 
taxation and structural policies that serve to 
influence to a far greater extent the mobility of 
resources in our federation. 


How, you might ask, will such a co-operative 
approach resolve real differences of opinion among 
governments? 


The question, of course, includes the answer. 
Only by working co-operatively towards harmonized 
programs and policies can governments minimize 
unnecessary barriers to mobility while still 
achieving various, and sometimes conflicting, social 
and economic objectives. 


The federal approach would delegate much of the 
authority to the courts and would lead to an 
attitude of "how can we get around the law" rather 
than facing up to the need to co-operate. 


The assumption in the federal approach seems to 
be that provinces are (or more correctly, will in 
the future become) extremely naive and fail to 
recognize the costs related to a destructive 
competition among provinces for development. It is 
admitted in the federal discussion paper "that 
enlightened self-interest has largely prevailed so 
far". We see no reason why “enlightened 
self-interest" will not prevail in the future. 
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In brief, we aS governments must commit 
ourselves to the concept of continually reviewing 
Our economic union. We must, however, have faith in 
the co-operative spirit of present and future 
governments. Responsible governments cannot 


relinquish to the courts their job of managing the 
economic union. 


CANADIAN ECONOMIC UNION 


SASKATCHEWAN DISCUSSION DRAFT 


Without altering the legislative or other authority 
of Parliament or the legislatures or of the Government of 
Canada or the governments of the Provinces or the rights 
of any of them with respect to the exercise of their 


respective legislative or other authority: 


(a) Parliament and the legislatures, together 
with the Government of Canada and the 
governments of the Provinces, are committed to 
(i) the maintenance and enhancement of the 
Canadian economic union, 

(1i) the movement throughout Canada of persons, 
goods, services and capital without 
discrimination by Canada or any Province, 
by law or practice, in -a manner that 
unjustifiably impedes the operation of 
the Canadian economic union, and 

(iii) the harmonization of federal and 
provincial laws, policies, and practices 
that affect the Canadian economic union; and 
(b) pursuant to the commitments specified in 

Clause (a), the Government of Canada and 

the governments of the Provinces are committed 

"to the Ongoing, systematic and co-operative 

review by them of the operation of the 


Canadian economic union. 
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POWERS OVER THE ECONOMY: AN ANALYSIS OF FEDERAL PROPOSALS 


The federal proposals for securing the Canadian 
economic union in the constitution, contained in section 16 
of the draft Charter of Rights and the amendments to section 121 
and section 91 of the British North America Act, are an attempt 
to prevent the imposition of unnecessary legislative and 
administrative restrictions on the movement of people, goods, 
services and capital across provincial boundaries. 

While subscribing to the principle of the Canadian 
economic union, Saskatchewan disagrees with the approach that 
the federal government has taken in its proposals. 

In general terms, our objections to the federal 
proposals may be grouped under four categories. 

First, economic integration is not an end in itself; 
one has to consider the final results of such a policy, and 
the results will not always be positive. Mobility of economic 
and human resources, for example, may benefit the wealthier 
regions at the expense of the rest of the country, thereby 
contributing to regional disparity and disunity. In fact, 
the creation of some economic barriers may be necessary if a 
more equal distribution of wealth in Canada is to be achieved. 

Second, we believe that economic goals cannot be 
considered in isolation from social and cultural goals. The 
proposed changes place restrictions on the provinces which 
will prevent them from implementing legitimate policies in 


these other areas. 


Third, enshrining in the constitution specific 
prohibitions against barriers to movement would burden the 
judiciary with the task of enforcement. The courts would be 
called upon to evaluate economic policy, a political matter 
which in our system of responsible government has quite 
properly been outside the role of the judiciary. Judges, 
isolated from the governmental and economic life of the nation, 
are ill-equipped to make such decisions. Furthermore, calling 
on judges to Seance the merits of political decisions poses 
a threat to their traditional independence and might tend to 
undermine the moral prestige and authority of the courts. 

Fourth, economic union is to be achieved by an 
expansion of federal jurisdiction at the expense of the provinces. 
The assumption underlying the necessity for this proposed shift 
of jurisdiction is that the Economic welfare of the country can 
best be promoted by the federal government. History justifies 
some scepticism in this regard. The failure of the federal 
government in the past to deal adequately with regional disparity 
has not been due to insufficient legislative authority. Under- 
lying the federal proposals for increased centralization of 
economic power is a basic mistrust of the provinces and the 
belief that they will ignore the national interest while pursuing 
their own regional economic goals. This has not been the case 
in the past and there is no reason to believe it will be so in 
the future. The provinces are wise enough to realize that their 


own economic prosperity is dependent on the economic health of 
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the nation as a whole. But at the same time the economic health 
of the whole depends on the strength of the regions. We are 
opposed to any changes which will restrict the powers of the 
provinces to deal with internal economic matters in an adequate 
manner. Canada is not a homogeneous country economically, 
socially, or culturally. Regional problems demand regional 
solutions. It is very difficult for the federal government, 
dealing as it must with national concerns, to meet the particular 


needs of each of the regions. 


THE FEDERAL PROPOSAL 


We now turn to an examination of the specific proposals 


made by the federal government. 


3 Wes Sect ion wl6: of, *thewChaxmterm.os Rights: Mobility Rights 


We believe it is undesirable to entrench rigid 
guarantees in the constitution of the right to take up 
residence, acquire property and pursue a livelihood in 
any province since the constitutional recognition of these 
rights will empower the courts to strike down any federal 
Or provincial law which, regardless of its purposes, is 
judged to limit this right. 

Section 16, as proposed by the federal government 
would permit all laws of Be tecan application so long as 
they do not discriminate on the basis of residence or 


former residence. Legislative schemes designed to provide 
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social support to individuals often demand that the 
recipient of the benefit be resident in the province for 
some period. Without this requirement, provincial tax- 
payers would be asked to support persons who have 
established no connection with the province. However, 
these reasonable rules affect the opportunity of persons 
to take up residence and might be seen by the courts to 
violate section 16.* 

Likewise, any provincial attempt to give provincial 
DraGgrity — in 3Obs, say, or Capital investment - would 
likely be outlawed. 

Indeed, in the proposed section 16, the federal 
government does recognize the need for mobility rights 
to be subject to restrictions in the interests of regional 
and provincial economic development. But it is only 
Parliament and not the provincial legislatures, that would 
have the power to derogate from mobility rights. Thus 
provinces run the risk of having legitimate social and 
economic policy struck down by the courts, and are placed 
in a weaker position than the federal government. 

._ We object to the creation in section 16(2)(b) of a 
right to acquire and hold property in any provinces. 
That provision would, for example, outlaw Saskatchewan's 
restrictions on the ownership of farm land by non-residents. 
Benereni jes farm land is not a purely economic matter; 


it is interwoven with social and cultural values which are 


*On the final day of negotiations at the ministerial level, the federal government, 


as it has done in response to many other concerns which have been raised by 
provinces, added a new subsection which would answer this problem. As aresuit Of 
these attempts to avoid the problems of s. 121 the provision now reads like a tax code. 
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basic to the way of life in Saskatchewan, and which we 
believe must be preserved. 

In connection with the second part of section 16(2) (b), 
the right to "pursue the gaining of a livelihood in any 
province", we are anxious to know what effect this provision 
would have on provincial laws relating to labour practices 
and professional regulation. Legitimate policies designed 
to enforce standards, protect consumers and encourage 
provincial development should not be subject to constant 


court challenge. 


Section 121 of the British North America Act 

Section 121(1) and (2) would secure the Canadian 
economic union by prohibiting federal and provincial laws 
or practice which discriminates against persons, goods, 
services or capital on the basis of the province of origin 
or of destination. As with the words "of general application" 
employed in section 16(3)(a) of the Charter of Rights, we 
are concerned about the uncertainty of the term "discriminate". 
Does the mere fact that a law or practice employs a 
classification based on provincial boundaries render it 
discriminatory, or does it have to be discriminatory in 
effect? Worse still, the failure to qualify the term 
"discriminate" in any way means that the courts would be 
obliged to strike down any legislation which discriminates, 
no matter how economically insignificant the effect of 


the legislative preference. The section therefore goes 
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far beyond its stated objective of preserving the Canadian 
economic union and places an undesirable and totally 
unnecessary restriction on legislative and executive 
powers. 

The possible scope of section 121 raises a number of 
questions in regard to its impact on specific provincial 
policies. 

In relation to "goods", would a provincial government 
advertising program designed to encourage people to buy 
goods produced in the province violate section 121? Could 
a provincial power company sell natural gas outside the 
province at a higher price than that charged to its resident 
customers? Could it give preference to provincial consumers 
in the case of a shortage? 

With respect to "services", do provincial restrictions 
on the activities of professional people from outside the 
province contravene the section? Would provincial labour 
legislation authorizing union halls to give preference to 
resident union members over non-residents be placed in 
jeopardy? 

-Under "capital" our concerns centre on the effect 
this provision might have on the use of public monies. 
Could Saskatchewan, for instance, lend "heritage fund" 
monies to resident borrowers at a preferential rate? 

Could a provincial development agency make high-risk 


venture ‘capital loans available only to provincial 
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enterprises? Would section 121 be violated by a provision 
requiring a certain percentage of public service super- 
annuation funds to be invested within the province? 

Would it be permissible for a province, pursuant to a 
policy of public ownership of a portion of a provincial 
industrial sector, to expropriate only that part of the 
industry that was owned by non-residents? 

These examples illustrate some of our concerns about 
the possible effects of section 121. The wording of the 
section invites a broad interpretation which we believe 
would seriously interfere with provincial capacity to meet 
legitimate goals for economic development. 

The derogation clause contained in section 121(3) 
again invites judges into the political arena to determine 
what is in "the interests of public safety, order, health 
or morais". We do not think that it is appropriate for 
the courts to decide when conditions compelling derogation 
are satisfied. We note that the federal government also 
takes this position and has given Parliament a political 
override. 

Section 121(4) (b) grants Parliament the power to 
avoid section 121 entirely by declaring an enactment to 
be of “overriding national interest". It is the electorate, 
not the courts, which would determine whether or not 
Parliament has acted reasonably. Our objection to section 


121(4) (b)} is that no such overriding declaratory power is 
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granted to the provinces. The probable result of this 
imbalance would be an expansion of federal jurisdiction. 
Parliament alone would have the capacity to respond to 
needs for government intervention in economic development 
in ways that are proscribed by section 121. When needs 
arise in areas that, but for section 121, would fall within 
provincial jurisdiction, the courts would likely be 
reluctant to find that neither level of government is 
competent to act and would probably allow Parliament to 
fill the void in the name of the "national interest". The 
result would be an expansion of federal jurisdiction at 
the expense of the provinces. 

Section 121(5) provides that when a provincial 
legislature passes a law which is designed to reduce 
economic disparities between regions which are within the 
province, such laws will not be considered to violate 
section 121(1) so long as there is no greater discrimination 
against persons, goods, services and capital from outside 
the province than there is against those from within the 
province, but not within the preferred region. Although 
the motive behind the subsection is the proper recognition 
of the provincial role in managing economic development 
within the province, this exception reveals the underlying 
fault in the federal attempt to control, through a 
constitutional prohibition, what provinces may do is in 


this area. 
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The exception in section 121(5), when read with the 
rest of section 121, reveals the federal thinking that 
economic preferences which are expressed in pers of the 
entire province are destructive to the Canadian economic 
union and must be prohibited, while economic preferences 
expressed in terms of regions within a province are not 
a problem. In truth, neither proposition is correct. 

Some provincial policies of regional economic development 
could have a very serious discriminatory effect. When a 
province chooses to prefer one of its regions in, for 
example, purchasing materials for government construction, 
it not only excludes the rest of the province, it excludes 
the rest of Canada. Nobody could deny that an Ontario 
policy to make purchases wherever possible from the 
industrial complex of south central Ontario could have a 
serious impact on other provinces' industrial well-being. 

At the same time, many economic policies which use 
provincial boundaries, such as restricting government art 
purchases to works by artists within the province, or 
preferring architects from the province in choosing designs 
LOT. public buildings, would have only a trivial effect on 
the Canadian economic union. Yet, these policies are the 
types of discrimination which are caught by section 121(1l). 

Nothing demonstrates better the validity of 
Saskatchewan's preference for a political review of all 


’ 


laws and practices which impede the Canadian economic union 
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than the anomolous results which flow from the application 
of the standards in sections 121(1) and 121(5). 

Section 121(6) extends the absolute prohibition of 
tariffs and customs barriers between provinces contained 
in the original section 121 to services and capital. The 
old section has been interpreted as prohibiting direct 
charges in the form of tariffs and customs duties only 
and has not prevented the imposition of other quantitative 
restraints or absolute barriers to entry, as, for instance, 
arise when provincial monopolies are created. We are 
concerned that the inclusion of services and capital opens 
the door to a broader interpretation of the subsection, 
since tariff-like restraints on the interprovincial movement 
of services and capital are highly unlikely. To give the 
subsection operational significance, the courts are likely 
to construe the phrase "impedes the admission free" as 
including any substantial impediments imposed either 
Girectily or indirectsy. 4 such a construction would gortar 
beyond the interpretation given to the original section 121 
and would create a serious restraint on both federal and 


provincial capacity to regulate the economy. 


Section 91 of the British North America Act 

The proposed section 91(2.1) grant of jurisdiction 
over competition to Parliament contains the potential for 
a significant expansion of federal jurisdiction. The 


grant is completely unqualified and therefore would permit 
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the federal government to regulate purely local industries 
in the interests of competition. Such a power would pose 
a serious threat to provincial regulation of professions 
and to provincial monopolies. The concurrent jurisdiction 
left with the provinces by the proposed section 91(3) 
would preserve provincial legislation in this area, but 
only for as long as Parliament chose not to enact 
conflicting laws. The provinces would thus be placed in 
an uncertain and subordinate position, a situation which 
is unacceptable. 

Onvats: face, the section 9) (2.2) ‘grant /of power co 
the federal government over products standard throughout 
Canada to Parliament is acceptable. Section 91(3) preserves 
provincial jurisdiction to regulate local product standards 
so long as provincial laws do not conflict with federal 
legislation. 

It is likely that the proposed section 91(2), which 
expressly includes goods, services and capital in the 
federal trade and commerce power, would lead to an 
expansion of federal jurisdiction. If the new subsection 
is not intended to affect the distribution of powers, 
there is no reason to include it. An addition of this 
sort implies an intention to change the existing distribution 
of powers and is likely to be interpreted as such by the 


courts. 
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CONCLUSION 

The federal proposals would result in a significant shift 

. of jurisdiction from the provinces to the federal Gavecnmens 

and would seriously impair provincial capacity to deal with 
local economic, social and cultural matters. The proposals 
also place undue responsibility for economic regulation on 
the courts, an approach which we regard as undesirable in terms 
of both the accountability and the qualifications of the 


judiciary. 
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APPENDIX I 


REVISED FEDERAL DRAFT ON MOBILITY RIGHTS 


1G, (1) Every citizen of Canada has the right 
LO ventcr., remain in and leave Canada. 


(2) Everyone in Canada has the right 


(a) 


(b) 


to move to and take up residence 
in any province; and 


to acquire and hold property in, 
and pursue the gaining of a 
livelihood in, any province. 


(3). -.The, rights, specifiedsin-subsectiony (2) 


Are SuUbJeCt to 


(a) 


(b) 


any laws or practices of general 
application in force in a province 
other than those that discriminate 
among persons primarily on the 
basis) of provance-ot-present*or 
previous residence, and 


any other laws referred to in 
subsections (4) or (5) of section 
121 of the British North America Act. 
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APPENDIX II 


REVISED FEDERAL DRAFT 


121(1) Canada is constituted an economic union 
within which all persons may move without 
discrimination based on province or territory of 
residence or former residence and within which 
all goods, services and capital may move without 
discrimination based on province or territory 

of origin or entry into Canada or of destination 


orn export from. Canada. 


(2) Neither Canada nor a province shall by 
law or practice discriminate in a manner that 


contravenes the principle expressed in subsection (1). 


(3) Subsection (2) does not render invalid a 
law of Parliament or a legislature enacted in the 


interests of public Ssarety, order; health”or morals. 


(4) Subsection (2) does not render invalid a 
law of Parliament enacted 
(a) in accordance with the principles of 
equalization and regional development 
recognized in section ---; or 
(By ince lacron toa matter that is declared 
by Parliament in the enactment to be of 


an overriding national interest. 
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(5) Subsection (2) does not render invalid a 
law of a legislature enacted in relation to the 
reduction of substantial economic disparities 
between regions wholly within a province that 
does not discriminate to a greater degree against 
persons resident or formerly resident outside the 
province or against goods, services or capital from 
outside the province than it does against persons 
resident or goods, services or capital froma 


region within the province. 


(6) sNothing vim subseceion (3), 7(4),;. or (5) 
renders valid a law of Parliament or a legislature 
that impedes the admission free into any province 
Of goods, services Or Capital originating in or 


imported into any other province or territory. 


(7) Nothing in this section confers any 


legislative authority on Parliament or a legislature. 
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APPENDIX III 


SUGGESTED FEDERAL DRAFT 


1. Add ta section 91 the following 


heads of jurisdiction immediately 
following head 91.2: 


2.1 <Competa tion 


2.2. The establishment of 
product standards 
throughout Canada 


2. Add to section 91 the following 
new subsections: 


(2) Pormigreatervcercainty, 
“regulation of trade 
and commerce” in sub- 
section (1) includes the 
regulation of trade and 
commerce in goods, 
services and capital. 


(3) The authority conferred on 
Parliament by heads 91 
(2.1) and 91 (2.2) does 
not render invalid a law 
enacted by a legislature 
that is not in conflict 
with a law of Parliament 
enacted under either of 
those heads. 
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DOCUMENT: 800-14/030 


FEDERAL-PROVINCIAL CONFERENCE 


OF FIRST MINISTERS 


ON THE CONSTITUTION 


Opening Remarks by Premier Peter Lougheed 


September 8, 


1980 


OPENING REMARKS BY PREMIER PETER LOUGHEED - 
FIRST MINISTERS' CONFERENCE ON THE CONSTITUTION - 


SEPTEMBER 8, 1980 


Mr. Prime Minister and Fellow Premiers - 


As you know, Albertans this year are celebrating their 75th Anniversary as a 
partner within Confederation. We are proud of the contributions we have made to 
Canada and the development which has reer place thus far in our province's 
history. We are here as a participant in this Conference to reaffirm our 
commitment to Canada and to develop a new federalism for the future. Our nation 
has grown dramatically since 1867; it now includes ten provinces rather than 
four. Thus, the new federalism which we will forge must recognize and respect 


the goals and interests of all parts of this vast and diverse nation. 


Because we are celebrating our anniversary as a province we have had an 
opportunity to reflect upon the existing Constitution. What are Canada's 
constitutional problems? Is it that our existing Constitution is antiquated - 
that its words are no longer relevant or meaningful to meet the challenges of 
the future? To Albertans the answer is that the existing Constitution can serve 
as a framework for our future development. As we contemplate the issues of 
constitutional change, it seems to many of us that our existing Constitution on 
the whole has served us well. The problem seems to have arisen both from the 
interpretation of and the attitudes towards the Confederation arrangement 
displayed by the central government. From our perspective it seems to us the 


central government has consistently interpreted the arrangement in their favour 


and relied more extensively upon their overriding powers than is appropriate 


a 


in a true federal system. Thus it is the need for a change of attitude rather 
than the need for formal constitutional amendments that in our view is the key 
issue which must be addressed if we are to overcome the dissatisfaction with the 


operation of the federal system. 


It seems to me that the Fathers of Confederation were wise in fashioning a 
federal system as opposed to a unitary state. They recognized that some 
responsibilities of government should be under the exclusive jurisdiction of 
provinces. In other areas they gave responsibilities to the central government. 
In considering any revisions to our Confederation compact, and we do-view it as 
a compact, most Albertans place great importance upon strengthening the relative 
position of their provincial government to offset the strong position of the 
central government. Albertans believe that the level of government which is 


closer to the people - the provincial government - should be strengthened. 


When the Western Premiers met in Lethbridge this past April we issued a 
communique proposing a new federalism for Canada. We contemplated a new 
federalism that would have as its principal objective reducing the alienation 
and frustration in the West. | do not want to go into detail on our concerns - 
they are well known. In general we believe that the principal beneficiaries of 
Confederation have been at the center rather than in outer-lying regions of the 
country. To us ''new federalism'' means a new Confederation arrangement where the 
aspirations of all parts of Canada would be recognized. The sense of 
dissatisfaction in the West - and what we perceive to be similar concerns in 
Quebec and in Atlantic Canada - stems from the belief that their legitimate 


aspirations are being frustrated by the current operation of the federal system. 


The objective of constitutional reform, the Western Premiers stated, ''must be to 
ensure that all provinces have the opportunity to build upon their strengths and 
thus to share in and contribute to a united and prosperous Canada''. To the 
Western Provinces this would include developing their resources in order to have 
a more stable economy. In addition to giving provinces exclusive jurisdiction 
over certain matters, the Fathers of Confederation gave ownership of natural 
resources to the provinces. | should add that Alberta is celebrating another 
anniversary this year - the 50th anniversary of the transfer of ownership of 
natural resources to the province. To Albertans the ownership rights of 
resources and the accompanying legislative jurisdiction to develop these 
resources is a cornerstone of the Confederation agreement. To us development of 
resources is very much a people issue because it means jobs and economic growth 


and stability for Canada. 


Decisions we make this week with respect to resources will have a profound 
impact on all provinces, not just Alberta. Natural resources are an important 
means by which the provinces can provide their citizens with the economic 
opportunities and well-being which all Canadians have come to expect. We seek a 
constitutional reaffirmation of the traditional ability of the provinces to 
establish policies which will ensure the proper development and use of the 
resources which they own. This principle was accepted in the Constitution in 


1867 and we should ensure that it is carried forward in a revised Constitution. 


A further important question is how we will accommodate the cultural, social and 
economic diversity that is inherent in this great nation of ours. One of 


Alberta's greatest strengths is its cultural mosaic where people from many 


a 


ethnic origins have preserved their cultural heritage. We must remember in our 
discussions that the multifaceted nature of Canada is something és be treasured. 
We must build a Canada in which each individual, each group, each province or 
region can achieve its potential. Only in this fashion can we reduce the 
stresses and strains within our country and achieve our goal of harmony. To 
attempt to force either individuals or provinces into a common mold - in 
economic, social or cultural terms - clearly would be a grave error and a 


failure to recognize the realities of this country. 


Only if there is mutual understanding and goodwill can significant progress be 
made at this Conference in agreeing upon constitutional changes that wil] 
benefit not only one part of Canada but all parts. When we, as First Ministers, 
met on June 9 to resume the process of constitutional review, we recognized our 
shared responsibility as partners in Confederation to forge a new and stronger 
unity in Canada as it enters the decade of the eighties. For its part, the 
Alberta Government is approaching this meeting in a spirit of co-operation and 
determination to develop a new federation for Canada which reflects the realities 
of this nation. Our challenge this week and, | assume, in the months to come is 
to ensure that any changes in the Constitution accurately reflect the realities 
of Canada and significantly improve the operation of our federal system of 


government. 


In conclusion, ! would like to end on two cautionary notes. First, the process 
of constitutional change is not one to be taken lightly, for the final outcome 
will determine the evolutionary path of our federation for decades to come. 


If we are constrained in our negotiations by imposed deadlines, the process 


* 


iy 
ani? af fs he) enbdtemoe el shengd. te Oise ; 


vit : _ 
joes sQue;p Hass, ( feud!’ bm qjee Fi ¥ 


ie 
: nos oglres Ay ml vind tel easros Ji sve 
mao. 
acy? 1 v s bas wishuoo Sdn ~PNe 


oO ropa vibe oe 


; - Ge? lait tus eee 
a as 
) ’ 1 & | > ony oat M >. 
7 » 
0 7 : 
7] 
? 4. 
n a bratz od em ei 
eri | He a7 So atc. 
4 be. hbo ene Vie 


Say O09 mPa? cate 
sa ei (Al anpaee ty 
a 
pvel+% te SPENRCIF 
7 


oO oe) 4Ayry a 
7 J 


“a ® wor2' & 4% be 
>. 


py 
wie > sonnel (ers ‘YW AR . 


; ae 
ag o rom) 1g mi i> [14855 “ee i - 


arts egotan! chsekol tine : 


>= ~ 


120)? .eetOn yrenoliens gy) Ae kine oo Ait wh | 
t 7 — 7 


sup tempt eas c6% .q Didi’ amine oo - ae seo | 
: —_ ao : - 


d 


‘Jar ‘ _ 


a an is 


— 


itself must be questioned. Second, one must remember what a Constitution is. 
It is more than words. No matter how carefully it is drafted or what the words 
say, in the final analysis it takes people to make the Constitution work. 
Constitutional crises do not just happen; they are precipitated and can be 
avoided if those responsible for decisions choose to do so. If we can remember 


this reality then whatever is accomplished over the next few days will have been 


worth the effort. 
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NOTES FOR AN OPENING STATEMENT —- p. 1 


INTRODUCTION 
Mr. Prime Minister, fellow Premiers: 


Events have combined to create a juncture in our history 
which demands much of all of us. 


Collectively, we around this table represent all of Canada. 
I believe we must approach our task - whatever our individual 
constituencies - with a collective sense of responsibility to all 
Canadians, wherever they live. 


I believe we also need to salt our responsibilities with a 
measure of humility. Several hundred years of history have 
shaped the Canada of today. The process of determining the shape 
of Canada tomorrow will not be completed with any finality in 
these five days. 


We can make a solid beginning. But I accept no deadlines. 


When I emphasize our collective responsibility to all 
Canadians, let me not be misunderstood. I do not imply that we 
are called on to abandon our respective constituents. On the 
contrary. One of the essential aspects of our country is that 
Canada is a federal, not a unitary, state. We are addressing the 
basic law of a country which has eleven governments, not one. 
And in the future there may be other provinces. Therefore, the 
aspirations -of the Canadians who live in Nova Scotia, Ontario, 
Alberta, the Yukon and the other parts of Canada - in all their 
diversity - are not only a legitimate part, but an essential 
part, of a renewed federalism. 


We in Saskatchewan are anxious to renew Canadian federalism 
- to equip Canadians with the democratic tools to achieve their 
aspirations, nationally and regionally. 


We are anxious to patriate our constitution - to place 
exclusively in Canadian hands the determination of Canada's 
destiny. ~But we insist that this be done in the time-honoured 
way: by consensus among the governments which represent all the 
Canadian people in all their dimensions. 


The convention of consensus in changing those elements of 
Our constitution which affect both the provinces and the federal 
government is a fundamental part of the Confederation we know 
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NOTES FOR AN OPENING STATEMENT — p. 2 


today. We do not take it lightly. Some may get impatient. But 
impatience will not bring us closer together. 


We have, indeed, come closer together in recent years on a 
broader range of constitutional issues than that attempted in the 
Microria, Charter in 1971. 


The discussion has involved not only the First Ministers and 
the Continuing Committee of Ministers on the Constitution, it has 
also involved individual governments, parliament, some - 
legislatures, special task force studies and studies by 
non-government groups. Even a partial list is impressive: 

- The Special Joint Committee of the Senate and the House of 
Commons (the Lamontagne-MacGuigan report); 

- the Task Force on Canadian Unity (Pepin-Robarts) ; 

- the Ontario Advisory Committee on Confederation; 

- the Canadian Bar Association Study; 

- the Conservatives' "Kingston Communique"; 

- the Quebec Liberals' “Beige Paper"; 

- discussion papers by such organizations as the Canada West 
Foundation. 


In the process, we have made considerable progress on a 
number of the long-standing issues confronting our federal state: 
the Supreme Court, second chamber, equalization, family law, and 
(at one stage) resources. We have made much less progress on 
those issues inserted at the eleventh hour. 


In my view, it is vitally important that we set our sights 
this week on constructing a package of constitutional reforms to 
which we can all subscribe - as a package. If any of us believes 
that we can dispose of our agenda, item by item —- without 
balancing the parts against the whole - we are not likely to 
succeed. 


None of us can know all that is important, to all Canadians. 
What seems vital to one of us, may appear trivial to another, 
what seems an immense problem to one part OL, OuUr, COUDL TV aay not 
touch another. The package must be a package of our collective 
goals, of our collective wisdom. 


For Saskatchewan, I pledge to work hard to achieve such a 
package. To bend, to compromise, in an effort to achieve that 
balance which will help preserve the essence of Canada - grounded 
in our linguistic duality, our unique regions and our cultural 
diversity; secure in our division of powers; and united as 
Canadians from sea to sea. 


Let me now comment very briefly on two or three of the 
issues before us. 
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NOTES FOR AN OPENING STATEMENT —- p. 3 


RESOURCES 


We in Saskatchewan are this year celebrating our 75th 
anniversary as a province. There is a great deal of pride among 
Saskatchewan people in our short history and in our 
accomplishment as a community. But there is also a very strong 
determination about shaping our future. 


Those 75 years have been largely years of struggle. 
Struggle to survive a harsh climate, drought and depression. 
Struggle to find a job when the crop dried up. Struggle to find 
money to send sons and daughters to school. Struggle to create 
opportunities for them after they graduated. Struggle to build 
hospitals and other essential community services when community 
financial resources fluctuated wildly from year to year. 


One of the astounding manifestations of this history is the 
homecoming celebrations in Saskatchewan towns and villages this 
year. The tiny village of Stewart Valley, with a current 
population of 126, played host at one homecoming event, to over 
1500 people, most of whom had direct family ties with that 
community. This is not unuSual. It has been repeated in 
hundreds of other communities across the province. 


It is both heart-warming and heart-rending to see the return 
of hundreds of thousands of people, born in Saskatchewan, who 
were forced to seek opportunities elsewhere because there were no 
jobs for them at home. 


In 1936, Saskatchewan's population was just under a million. 
fees stil sust under va million. 


Out of this history has been forged a strong resolve on the 
part of Saskatchewan people - a firm determination to diversify 
Our economic base, to stabilize our boom-and-bust economy. 


I believe the most pervasive aspiration among Saskatchewan 
people is to cease to be the struggling, dependent hinterland of 
Central Canada - to become a full economic partner in 
Confederation. 


In so aspiring, we do not seek to take away from others; we 
do not seek to displace anyone. We seek to strengthen the 
economy of part of Canada which has not been strong before. 
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NOTES FOR AN OPENING STATEMENT - p. 4 


The instrument at hand in the 1970's was the growing value 
of our non-agricultural resources. And, we set out to build on 
that base. We believed we had a clear right to tax those 
resources. We believed we had a clear right to stage their 
development, to have a voice in controlling the rate of their 
production, and we undertook to do both. 


Those rights were challenged by the resource companies and 
by the federal government. The Supreme Court of Canada upheld 
the challenges - to the consternation of many who thought the 
constitution was crystal clear on provincial rights to manage 
provincial resources. 


What we now seek in constitutional reform is only to confirm 
the rights we understood we had. The right to tax. The right to 
a voice in the rate of resource production. We want assurance 
that we can do what we have done in the past. 


And in seeking that reform, Mr. Prime Minister, I 
respectfully dispute your earlier division of the issues before 
us into two categories: issues of concern to people (your 
issues), and issues of concern only to governments (division of 
powers). In Saskatchewan, the issue of resources - because it is 
so vital to our future economic stability - is very much a 
concern of the people. It will determine whether their children 
will find jobs within 500 miles of home, whether there will be 
some sense of security in the home, whether they are likely to 
see their grandchildren often - very real and very personal 
issues to ordinary people. 


POWERS OVER THE ECONOMY 


_ We were heartened by your assurances in 1978, Mr. Prime 
Minister, that you understood the importance of resources to 
provinces like Saskatchewan. We were heartened by the 
Significant measure of agreement in February 1979 on the draft 
amendment which would have given us the security we looked for. 


Then, in July 1980, your position took a sharp turn. Gone 
was your agreement to key sections of the 1979 draft. And, we 
were told, an agreement on resources was to be linked to an 


agreement to insert redefined powers over the economy in the 
COonstreucion. 


Mr. Prime Minister, Saskatchewan has earned a reputation as 
an experimenter, an innovator in social and economic programs. 
We have drawn on our history and our Co-Operative ‘spirit to try 
to overcome some of the disadvantages of our unstable economy 
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NOTES FOR AN OPENING STATEMENT - p. 5 


and our widely dispersed population. Some of the things we have 
done undoubtedly impede the free movement of goods, services, 
Capital or ~labour. 


Take compulsory public auto insurance, started in 
Saskatchewan, and copied by two other provinces. Government 
monopolies in this field have been founded or continued by NDP, 
Liberal, Conservative and Social Credit qovernments. This 
without doubt unduly interferes with the mobility of capital in 
the insurance industry. 


Saskatchewan now requires mining companies operating in 
northern Saskatchewan to give a hiring preference to workers 
from that area of the province. This certainly impedes the 
free mobility of labour. 


In order to preserve the family as farm operator, 
Saskatchewan restricts the ownership of farm land by non- 
residents. Clearly this impedes the mobility of capital for 
absentee owners. 


But do the impediments in any of these examples outweigh 
the positive social benefits? 


In placing this issue before us at the eleventh hour and 
saying that it must take precedence in constitutional 
discussions, Mr. Prime Minister, the burden of proof is on you 
to demonstrate: 


- one, that major distortions exist; 
- and two, that your proposal would correct them. 


Certainly there are factors which cause major distortions 
in the operation of our economy. The availability and cost of 
transportation. Relative taxation and fiscal capacity. But 
none of these distortions is addressed by your new 
constitutional prohibition. 


It is up to your government, Mr. Prime Minister, to 
demonstrate there are real and major problems out there which 
demand that this particular economic objective be virtually 
the only one enshrined in the constitution for decision by 
the courts. 


Let me add one footnote which relates to this issue. 
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a 


Whatever the intent of the federal government in introducing 
the issue of powers over the economy, it is widely viewed - and I 
believe justifiably so - as a move to shift to Ottawa greater 
economic power. 


Now I was not in the front line in the referendum debate as 
you were, Mr. Chairman, and as Mr. Chretien was. But I did go to 
Quebec, as a Canadian, in support of a "no" vote. In the context 
of what Premier Levesque, on the one hand, and Mr. Ryan, on the 
other, were holding out to the people of Quebec, I said that, to 
me, a “no" vote was not a vote for the status quo, but a vote for 
renewed federalism. I said I would support constitutional change 
which clarified provincial control of resources, gave provinces a 
greater role in communications, reformed the Senate, and so on. 


I cannot now, in good conscience, support changes in the 
constitution which will be viewed in Quebec, and correctly so, as 
strengthening central powers over the economy. 


CONCLUSION 


Let me conclude as I began, Mr. Chairman, by emphasizing the 
necessity of dealing with these questions in a manner consistent 
Wath the history of our (country. 


Our new constitution will be only as strong as its roots, 
only as strong as its relationship to our history and our people. 
It cannot be imposed upon us. It must be crafted in the spirit 
by which Canadians have approached all of their problems, a 
spirit of patience, tolerance, and co-operation. Our patience 
has a proven record Mr. Chairman. We are a people that has 
built one of the most tolerant, humane societies on the globe 
by searching out a just, middle road between often conflicting 
forces. 


Our historical foundations have at the centre the coming 
together of peoples of two languages and two cultures. And 
that is important. 


But since our founding, people have come from many lands and 
many cultures. We now occupy half a continent. The Canada of 
today has taken on new dimensions, geographically and culturally. 
And that too is important. 


We are still a young country. We are still flexible. We 
are still becoming. As the distinguished Canadian scholar 
Malcolm Ross put it: 
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"I have always noted an urgency, sometimes a 
thwarted urgency, in Canadian life...the urgency 
of unfinished business. I have always felt that 
whereas the Fourth of July celebrated something 
that has already happened, July First celebrates 
something still happening”. 


In pursuing that unfinished business, I believe we have the 
Opportunity to build on our origins and our history, a country in 
which all of our people can both wear the badge of their 
distinctiveness and proudly identify themselves as Canadians. 


We can finish the business of building a country where 
Canadians of all kinds feel at home from coast to coast. Where 
French and English minorities, in sufficient numbers, have the 
right to their own language. Where, in all our multicultural 
diversity, we can learn from each other, appreciate each other. 


If this implies tensions in our lives, I believe they are 
creative tensions. If this implies strong regional identities, I 
believe those identifies are at the core of the Canadian 
identity. 


". . . aS Canadians, we take our life from 


the fruitful collision and interpretation of 
many inheritances. And thus we grow.” 


So says Malcolm Ross. And I agree. 


Let us, Mr. Chairman, get on with our unfinished business. 
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STATEMENT OF THE HONOURABLE JOHN M, BUCHANAN, Q.C.. M.L.A.. 
PREMIER OF NOVA SCOTIA, AT OTTAWA, 8 SEPTEMBER 1980. 


PRIME MINISTER,...MY FELLOW FIRST MINISTERS,....MINISTERS.... 
OFFICIALS OF GOVERNMENT: 


MAY I SAY IMMEDIATELY, PRIME MINISTER, HOW 
GREATLY I VALUE THIS OPPORTUNITY, AT THIS TIME, TO SET 
OUT THE COURSE NOVA SCOTIA WILL STEER AT THIS CONFERENCE. 
THE ATTITUDES OF MIND AND HEART WHICH WILL BE OUR COMPASS 
AND THE DESTINATION TO WHICH WE WILL POINT OUR BOW, 


FOR SOME TIME, CANADA HAS BEEN BUSY BAILING. 
THE TIME HAS COME TO FIX THE BOAT. 


_MAY I RETELL A VIGNETTE FROM OUR HISTORY? 


= 


EACH OF US REMEMBERS HOW, IN ANOTHER SEPTEMBER, 
116 YEARS AGO, DELEGATES FROM THEN CANADA, NEW BRUNSWICK, 
PRINCE EDWARD ISLAND AND NOVA SCOTIA MET IN CHARLOTTETOWN 
TO CONSIDER THE POSSIBILITIES OF UNION. FROM 
CHARLOTTETOWN THEY SAILED TO PICTOU IN THE CANADIAN 
GOVERNMENT STEAMER “QUEEN VICTORIA”---(MARITIMERS - 
JOCULARLY CALLED HER “THE CONFEDERATE CRUISER”!) SOME 
DISEMBARKED AND WENT OVERLAND TO HALIFAX. IT IS 
INTERESTING TO RECALL. AND A MEASURE OF THE ADVANCES 
WE HAVE MADE, THAT THOSE WHO REMAINED IN THE STEAMER FOR 
THE PLEASANT CRUISE ROUND CAPE CANSO ARRIVED BEFORE THE 
OVERLAND PARTY FROM PICTOU, 100 MILES AWAY. TRANSPORTATION 
IS NOT A NEW PROBLEM IN THE MARITIMES. 


THE DELEGATES RESUMED THEIR DELIBERATIONS ON 
SEPTEMBER 10. TWO DAYS LATER. SHORTLY AFTER NOON ON 
THE 12TH OF SEPTEMBER. THE DOORS OF THE CONFERENCE WERE 
OPENED TO ANNOUNCE THE HISTORIC DECISION THAT A NEW 
CONFERENCE WOULD BE HELD AT QUEBEC 10 ESTABLISH A 
FEDERAL UNION, 


em 


‘THAT NIGHT, A GREAT DINNER WAS HELD AT THE 
HALIFAX HOTEL IN HONOUR OF THE DELEGATES. SIR CHARLES 
TUPPER, PROVINCIAL SECRETARY OF NOVA SCOTIA AND, AT A 
LATER DATE. PRIME MINISTER, ACTED AS CHAIRMAN, THOSE WHO 
SPOKE INCLUDED GEORGES ETIENNE CARTIER OF CANADA EAST, 
GEORGE BROWN OF CANADA WEST, LEONARD TILLEY OF NEW 
BRUNSWICK, COLONEL GRAY OF PRINCE EDWARD ISLAND, 
ALEXANDER GALT, -THOMAS DARCY MCGEE, (OF WHOM IT WAS SAID 
HE HAD BEEN BORN WITH A HARP IN HIS THROAT). AND---JOHN 
A, MACDONALD. 


ON THURSDAY MORNING, THE 15TH OF SEPTEMBER, 
1864, “THE BRITISH COLONIST” NEWSPAPER OF HALIFAX 
PUBLISHED A PHONOGRAPHIC REPORT OF THE STIRRING SPEECHES 
DELIVERED ON THAT HISTORIC OCCASION, 


MAY I PRESENT TO YOU. PRIME MINISTER. A REPRINT 
OF THAT NEWSPAPER? IT RECORDS. FROM OUR BEGINNINGS, WORDS 
OF UNDERSTANDING, CONCILIATION AND VISION THAT ARE STILL 
VALID FOR US TODAY, 


- 4 - 


HEAR THE VOICE OF GEORGES ETIENNE CARTIER. 
ATTORNEY GENERAL FOR CANADA EAST. HE SAID: 


"IS IT NOT WITHIN OUR POWER TO FORM A 
VIGOROUS CONFEDERATION, LEAVING TO THE 
LOCAL GOVERNMENTS THE POWER OF DEALING 
WITH THEIR OWN LOCAL MATTERS? THERE 
ARE DIFFICULTIES IN THE WAY. BUT THEY 
ARE SUSCEPTIBLE OF SOLUTION IF MANAGED 
WITH WISDOM. ALL THAT IS REQUISITE TO 
OVERCOME DIFFICULTIES IS A STRONG WILL 
AND A SOOD HEART.” 


AND THESE GREAT WORDS FROM JOHN A. MACDONALD. . 
THE FIRST OF THE FATHERS OF CONFEDERATION AND THE FIRST 
OF THE HONOURED MEN WHO HAVE HELD THE OFFICE YOU NOW 
HOLD, PRIME MINISTER: 


ae 5 


"SIR, THIS MEETING IN HALIFAX WILL BE EVER 
REMEMBERED IN HISTORY. FOR HERE THE 
DELEGATES FROM THE SEVERAL PROVINCES HAD 

THE FIRST OPPORTUNITY OF EXPRESSING THEIR 
SENTIMENTS. WE HAVE BEEN UNABLE TO ANNOUNCE 
THEM BEFORE. BUT NOW LET ME SAY THAT WE HAVE 
ARRIVED UNANIMOUSLY AT THE OPINION THAT THE 
UNION OF THE PROVINCES IS FOR THE ADVANTAGE 
OF ALL, AND THAT THE ONLY QUESTION THAT 
REMAINS TO BE SETTLED IS WHETHER THAT UNION 
CAN BE ARRANGED WITH A DUE REGARD T0 
SECTIONAL AND LOCAL INTERESTS. I HAVE NO 
DOUBT THAT SUCH AN ARRANGEMENT CAN BE 
EFFECTED, THAT EVERY DIFFICULTY WILL BE 
FOUND SUSCEPTIBLE OF SOLUTION. AND THAT THE 
GREAT PROJECT WILL BE SUCCESSFULLY AND 
HAPPILY REALIZED.” 


WHAT CARTIER AND MACDONALD SAID THEN CAN WITH 
EQUAL FORCE BE SPOKEN AMONG US TODAY. THE VISION THEN, 
THE CONVICTION THEN, THE GOODWILL THEN. ARE THE 
GOODWILL, CONVICTION AND VISION THAT SHOULD ANIMATE 
US NOW, 
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NOVA SCOTIA WILL WORK HERE WITH ALL OF LIKE 
KIND, IN EARNESTNESS AND DETERMINATION, TO STRENGTHEN 
CANADA. WE MUST NOT ALLOW OURSELVES TO FEEL THAT THE 
TASK WE HAVE SET FOR OURSELVES IS TOO GREAT. BECAUSE IT 
IS NOT: TOO COMPLEX, BECAUSE IT 1S NOT; TOO DIFFICULT; 
BECAUSE IT IS NOT. THE YRUE NATURE OF OUR BEING HERE IS 
TO REACH THAT BALANCE WHERE CANADA iS STRONG BECAUSE 
EACH PROVINCE IS ABLE FULLY 10 DEVELOP TiS POTENTIAL. 
WE CAN SUCCEED iF WE HAVE THE WiLL TO SUCCEED. 


WHEN WE MET AS FIRST MINISTERS IN JUNE, WE SET 
FOR OUR MINISTERS AND OFFICIALS THE SUMMER-LONG TASK OF 
DISCUSSING TWELVE SUBJECTS, TO DETERMINE EACH OF OUR 
VIEWS AND OPINIONS AND THE MANNER IN WHICH AGREEMENT 
MIGHT BE ATTAINED. THEY HAVE SPENT THE WHOLE SUMMER IN 
EARNEST AND DILIGENT EFFORTS. I BELIEVE THAT WE ARE NOW 
VERY CLOSE TO ACCOMMODATION ON MANY MATTERS. IN THIS 
OPENING STATEMENT, I PROPOSE 10 REFER BUT BRIEFLY TO ONLY 
THREE SUBJECTS BEFORE US, NOT AT ALL BECAUSE THE OTHERS 
ARE WITHOUT IMPORTANCE, BUT BECAUSE THESE THREE 
DEMONSTRATE THE PURPOSES AND CONVICTIONS WHICH NOVA 
SCOTIA BELIEVES SHOULD ANIMATE EACH OF US THROUGHOUT OUR 
DELIBERATIONS AND BECAUSE THERE WILL BE OTHER OCCASIONS 
DURING THE NEXT FEW DAYS FOR DISCUSSION OF THESE AND THE 
OTHERS, 
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WE HAVE ALL UNDERSTOOD THAT THE DOMICILING OF 
CANADA'S CONSTITUTION IN CANADA SHOULD BE ACCOMPANIED BY 
AN AGREEABLE FORMULA FOR SUBSEQUENT AMENDMENT. NOVA 
SCOTIA BELIEVES THAT OUR CONFERENCE THIS WEEK SHOULD BE 
ABLE, FROM AMONG THE ALTERNATIVES REPORTED TO US BY OUR 
MINISTERS AND OFFICIALS ARISING OUT OF THEIR SERIES OF 
MEETINGS, TO DECIDE THE REQUIREMENTS FOR SUBSEQUENT 
AMENDMENT OF OUR CONSTITUTION. NOVA SCOTIA IS READY TO 
REACH AGREEMENT ON THE DOMICILING OF CANADA’S 
CONSTITUTION WITH AN ACCEPTABLE FORMULA FOR AMENDMENT, 
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WE ENTERED CONFEDERATION IN 1867 AS A PROSPEROUS 

PROVINCE. THE ANTICIPATION OF OUR PEOPLE WAS THAT WE 
WOULD ENJOY EVEN GREATER PROSPERITY AS PART OF CANADA. 
AFTER 113 YEARS, WE KNOW THAT OUR EXPECTATION HAS NOT BEEN 
REALIZED. IT IS MY RESPONSIBILITY TO NEGOTIATE THE - 
BASIS UPON WHICH THE EXPECTATION OF YESTERDAY CAN NOW BE 
REALIZED. IN MY VIEW, THE POTENTIAL FOR THE REALIZATION 
OF THAT GOAL LIES IN THE OFFSHORE GAS AND OIL AND OTHER 
ENERGY RESOURCES, 


MR. PRIME MINISTER, IN THE SHORT TIME ALLOTTED 
TO ME THIS MGRNING T AM NOT GOING TO ENUMERATE NOR 
DISCUSS ALL OF THE ITEMS ON THE AGENDA. I HAVE ALREADY 
INDICATED MY BELIEF THAT IF CERTAIN CONDITIONS EXIST 
THAT WE CAN AND WILL ACCOMPLISH MANY OF THOSE ITEMS WHICH 
WILL BE INDICATIVE OF A SUCCESSFUL CONFERENCE. I DO 
WISH, HOWEVER. IN LIGHT OF WHAT I HAVE SAID THUS FAR, 
TO SAY THAT WE, NOVA SCOTIANS, HAVE A RIGHT TO 100% 
OF THE REVENUES WHICH WE ALL HOPE WILL FLOW FROM 
OFFSHORE GAS AND OIL RESOURCES, THE SAME REVENUES WHICH 
ARE EXTRACTED BY PROVINCES WITH RESPECT TO ONSHORE 
RESOURCES, 
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WE ASK THAT THE RIGHT TO ENACT CONTROLS OF 
A PROVINCIAL NATURE BE RECOGNIZED IN ORDER THAT WE. 
AS A PROVINCE, MAY ENSURE THE PRESERVATION OF 
TRADITIONAL SOCIAL VALUES AND PATTERNS. AT PRESENT 
IN NOVA SCOTIA. WE ARE BEGINNING AN EDUCATION AND 
TRAINING PROGRAM IN ORDER TO ENSURE THAT YOUNG NOVA 
SCOTIANS WILL. HAVE THE NECESSARY SKILLED TRAINING TO 
ENABLE THEM TO TAKE ADVANTAGE OF THE OPPORTUNITIES 
WHICH WE BELIEVE WILL BE OPENING AS A RESULT OF OFFSHORE 
GAS AND OIL EXPLORATION AND COMMERCIAL DEVELOPMENT. IT 
IS IMPERATIVE, THEREFORE. THAT OUR PROVINCE EXERT A 
MEASURE OF CONTROL RELATING TO PROVINCIAL PRIORITIES. 


MR. PRIME MINISTER, WHAT WE ARE ASKING IS 
THAT. IN EFFECT. WE HAVE THE FINANCIAL ABILITY 10 
REVERSE EQUALIZATION PAYMENTS, BEGIN PAYING OUR 
PROVINCIAL LONG TERM DEBT AND. IN EFFECT. BECOME A HAVE 
PROVINCE. CAN ANYONE SERIOUSLY QUESTION THE 
REASONABLENESS OF THAT QUESTION? IS IT NOT FAIR, JUST 
AND REASONABLE? WE BELIEVE THAT IT CANNOT BE QUESTIONED 
AND WE FURTHER BELIEVE THAT IT IS FAIR, JUST AND 
REASONABLE. 
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"THAT THERE ARE DIFFICULTIES IN THE WAY WOULD 
BE FOLLY TO DENY,” JOHN A, MACDONALD TOLD THE DELEGATES 
ON THAT OTHER SEPTEMBER DAY. “THAT THERE ARE IMPORTANT 
QUESTIONS TO BE SETTLED BEFORE He PROJECT CAN BE 
CONSUMMATED IS OBVIOUS. BUT WHAT GREAT SUBJECT THAT HAS 
EVER ATTRACTED THE ATTENTION OF MANKIND HAS NOT BEEN 
FRAUGHT WITH DIFFICULTIES? WE WOULD NOT BE WORTHY OF 
THE POSITION IN WHICH WE HAVE BEEN PLACED BY THE PEOPLE 
_1F WE DID NOT MEET AND OVERCOME fHESE OBSTACLES.” 


IT IS IN THAT SPIRIT THAT NOVA SCOTIA. ONE OF 
THE FOUNDING PARTNERS, COMES TO THIS CONFERENCE TO RENEW 
AND REVITALIZE THE ASPIRATIONS OF OUR PEOPLE. WE ARE 
READY TO NEGOTIATE. TO GIVE AND TAKE. AND TO REACH 
AGREEMENTS. WE RECOGNIZE FEDERAL RIGHTS WHERE THEY ARE 
APPROPRIATE. OUR INTENT IS TO UNDERSTAND AND TO REASON; 
OUR COURSE. TO STEER STRAIGHT AND TRUE. 


THE UNION OF THE PROVINCES CAN BE FOR THE 
ADVANTAGE OF ALL. THE QUESTION THAT REMAINS TO BE 
SETTLED IS WHETHER THAT UNION CAN BE ARRANGED WITH A 
DUE REGARD TO SECTIONAL AND LOCAL INTERESTS. 
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NOVA SCOTIA HAS NO DOUBT THAT SUCH AN 
ARRANGEMENT CAN BE EFFECTED. THAT EVERY DIFFICULTY WILL 
BE FOUND SUSCEPTIBLE OF SOLUTION. AND THAT THE GREAT 
PROJECT WILL BE SUCCESSFULLY AND HAPPILY REALIZED. 


THANK YCU. PRIME MINISTER. 
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a Over He PAST SEVERAL YEARS THE POLITICAL LEADERSHIP 


OF THIS COUNTRY HAS BEEN WRESTLING WITH CONSTITUTIONAL CHANGE, 
THE MERE FACT THAT THIS WAS BEGUN INDICATES THAT THE PROVINCES 

AND THE, FEDERAL. GoVERNMENT HAVE RECOGNIZED THE INADEQUACY OF — 
THE PRESENT SYSTEM. I THINK IT IS IMPORTANT TO NOTE THAT THIS <3 
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© SPIRIT . THAT. WE PARTICIPATE IN THIS. CONFERENCE, . HowEVeR, 
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THIS VOTE. IN QUEBEC. Many OF. Us CAUTIONED, HOWEVER, THAT oe 
“ALTHOUGH THE NO SIDE WON - "THERE Was A STRONG - MAJORITY 
ae FOR a aa | 


THE. Prime Minister ¢ GRASPED THIS SENSE FROM THE VOTE ae 
et a eee” Tins os 


Be pon HE se IN HIS PREPARED. ‘SPEECH. IN THE House oF Commons 
re DAY AFTER THE [REFERENDUM = “ALTOGETHER WHAT PURE CESS 


| seer "IN THIS. arias THE = GOVERNMENT OF ae cae ge 
 NewrouNptaND ‘ENTHUSIASTICALLY. PARTICIPATED IN THE ‘PROCESS - jg ee 


neers tah ae 


* OF CONSTITUTIONAL, CHANGE THAT. WAS THEN BEGUN, | elt, 1S_IN THIS es 


o 4 x 
¥ res fy a aes 
yh a i , 


Saree WE ‘RECOGNIZE THE. "QUEBEC. Fact”, AND THE AE SOU, tae 
SEO ito 2 oe Mae BS rit 2 Citas na Be ae Oe eee TRE 
THERE ARE THROUGHOUT: THIS” NATION. DEEP FRUSTRATIONS THAT MUST 5242-545 


° BE ADDRESSED = "FROM Batis. Covuiei a 9 NeroUNDLAND. 


= Fes 
f cot % 
oy ‘ 
435 ‘ 
oe so z 7 oe win ‘ 
rere ae ave wee : = be Re uy Or ed 2 
; oe eae eee SS Lape g ete, WIS, 4 M4 t 
i tries ¥ Ape OER P f “abe shake ‘tae ¢ aes = 
ay : a as 7 j Rae 
r4, Me *« ret er ag eee 2 a Res < Ny eg ee : ‘ ip; a c 
ae ye ~ 25 s ; et Ue fae F 
* a4 rash Av > dette shal eh ion é J 
x eee y ¥- aa BM gas Ss 4 rtp 
oe ON Pee; Ai <* oe Tope t* BPAY 2 or A 
a ee ey sort : , Bea rae 
ew F ; a =e ty Xr > pe : 
ca. a? &. o-ae “2 oq Ale > 
ad eee bale mike abe ai 2 i a y 
¢ * {> cS) wt 4 « 
a 4 af - ae ae ds | 
. ae * > ‘ ° 
cfg o ) aie 
Se YAS <5 : 
~ bt als *" 
. « io” * — 
“Sx . : 
>’ he! ‘ 
= ea 


ts ' 
i) 4 ~s 
. : aes 
; wae 
> f 
f a bd i 
: r ~ 
we: : : ae hg Mig we ar 
4 ot % i 4 ~ S400. 
saan | $ : a ~ aly 
g.¥y > ‘ 3 eh 
i, > he os . oH 
« * . ~ 
yn : * 
j i r: eS 
> or rahe't : ‘ ; ae . 
a) al mt ee “* * 1-3 ~ + 
yr) ‘ nh? yh? ae my - « ey 7%, 
t oy st By wrg & iy ~ ’ 
2 a peta i ue =e a ‘ a: yy % Poor aneey 
ox “ys ERE real - Me Ky ne 
‘ “ a ee ; wk % ah 
i EL Ks . & : : = ; 
eh io - vary 
yey \ . * 
- a pint ete. y : +s 
an é 5 
“4, ‘ , ‘ 
. g ’ ; - H 
. am “ $f: se . nH Inet ws 


OP ee Since. THOSE MOMENTOUS BRIGHT, SUNNY ‘DAYS OF. EARLY wa Te Sree 


sere! & 


SPRING. AND ‘SUMMER, A Lot OF ‘HARD WORK HAS BEEN DONE, MANY pee 
STATEMENTS MADE, AND AT, SEEMS, MANY POSITIONS TAKEN - SOME OF ae Sait 
» WHICH HAVE. COME. DANGEROUSLY CLOSE TO UNDERMINING THIS - AS Ee ae 
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| CONFERENCE. For ITs PART, THE GOVERNMENT OF NEWFOUNDLAND 


“ISSUED # A WHITE. PAPER ‘ON THE CONSTITUTION ‘OUTLINING ITs VIEWS Ete ers 
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“WHAT 1 Is REQUIRED IS A REALISTIC BALANCE, A SHARING | 
OF POWER SO THAT. THE GOVERNMENT WITH THE MOST IMMEDIATE - gene ks 
“CONNECT ION, THE Most VITAL, LINK WITH A RESOURCE OR ACTIVITY, © < :=2 
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Seale BUT RATHER ONE. OF REALISTIC ASSESSMENT, THIS BALANCE WILL NOT 
BE ACHIEVED BY EMULATING OTHER FEDERAL SYSTEMS BUT BY 

| “IDENTIFYING THE BALANCE CORRESPONDING TO OUR OWN EXPERIENCE 

AND EE EXPECTATIONS, RECOGNI ZING THE UNIQUE NATURE OF THE 
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Tne NEWFOUNDLAND Government’ S APPROACH TO CONSTITUTIONAL 
CHANGE. 1s ROOTED IN THE BELIEF THAT THERE MUST BE EQUALITY OF. ¢ 
_ PROVINCES. ‘AND ‘PEOPLE, WHETHER LARGE OR SMALL IN AREA OR POPULATION 
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WITHIN THE NATION THAN NOW EXIST AND OF FRUSTRATING THE 
ASPIRATIONS OF ALL CANADIANS WHO LOOK TO THE PROCESS OF 
CONSTITUTIONAL REFORM AS A MEANS OF STRENGTHENING AND 
UNIFYING THE NATION, 


MR. CHAIRMAN, MAY I SAY THAT NEWFOUNDLANDERS AND 
LABRADORIANS DESIRE TO RETURN A FAVOUR - WE ARE NOT 
UNFAMILIAR WITH REFERENDA AND MOMENTOUS DECISIONS - 
CONFEDERATION HAS BEEN A BLESSING, CREATING A SOCIAL 
REVOLUTION IN OUR PROVINCE BEYOND ANYTHING WE HAVE KNOWN 
IN OUR HISTORY - BUT WE UNDERSTOOD THAT CONFEDERATION MEANT 
NOT JUST “HELP”, “ASSISTANCE”, “SUPPORT”, WHEN YOU WERE DOWN 
BUT ALSO SOMETHING MORE DYNAMIC - AND CREATIVE - A PROCESS 
THAT COULD UPLIFT THE HUMAN SPIRIT AND MAKE IT REAL - 

A CHANCE FOR SELF EXPRESSION, THE PROPER DEVELOPMENT OF 

OUR RESOURCES SO THAT THE FLOW OF WEALTH COULD BE REVERSED 

THEREBY TRANSFORMING AN APATHIC SOCIETY OF TRANSFER PAYMENT 

RECIPIENTS INTO A PROUD, HAPPY PEOPLE, GENERATING SUFFICIENT 

WEALTH TO MAKE A DYNAMIC PROVINCE AND A WEALTHIER, STRONGER 

NATION. IT’S THIS SECOND, REWARDING PROCESS THAT CANNOT 

BE ACHIEVED UNDER THE PRESENT SYSTEM BY A PROVINCE WITH THE 
WILL AND RESOURCES TO DO IT, 


a7 Tae ¢ CENTRAL QUESTION, THEN, FOR US IS:- 
CAN THIS NATION ALLOW THE SAME OPPORTUNITY IN 1980 FoR 
- NEWFOUNDLAND TO "PROSPER™ OVER THE NEXT 50 YEARS AS WAS 
ALLOWED OTHER PROVINCES OVER THE PAST 50 YEARS - WILL THE 
EQUALITY OF TREATMENT PRINCIPLE BE UPHELD? IS THERE ONE LAW 
=. FOR "THE RICH AND ANOTHER FOR THE POOR"? ARE WE COMMITTED 


ae TO A FEW LARGE PERMANENTLY WEALTHY PROVINCES AND SEVERAL 


“SMALL PERMANENTLY POOR PROVINCES? THE FINAL ANSWER TO . 
THESE QUESTIONS WILL BE FOUND IN THE SOLUTION TO THREE 
SUBJECTS: - THE FISHERY, OFFSHORE RESOURCES, AND THE 
TRANSMISSION OF ELECTRICITY. 
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WE WILL BE RECIPIENTS OF SOMEONE ELSE’S WEALTH 
ETERNALLY IF THE SAME “EQUAL TREATMENT” IS NOT AFFORDED 
TO US AS ALREADY BEEN AFFORDED OTHER CANADIANS, WE ASK 
NOT FOR SPECIAL TREATMENT, BUT EQUAL TREATMENT - NOT FOR 
UNFAIR ADVANTAGE, BUT EQUAL CHANCE. HOW CAN WE DEAL WITH 
THE INSHORE/LOCAL FISHERY IF WE HAVE NO POWER? HOW CAN WE 
DEAL WITH OIL AND GAS IMPACT UPON THAT FISHERY IF WE HAVE 
NO POWER? HOW CAN WE MATERIALLY AFFECT OUR CREDIT RATING 
IF WE ARE NOT ALLOWED TO EARN BY OUR OWN SWEAT MORE THAN 
CANADA NOW GIVES US? HoW CAN WE PROTECT A HIGHLY VULNERABLE 
SENSITIVE RURAL SOCIETY WITHOUT ANY MEANINGFUL CONTROL OF 
THOSE THINGS WHICH IMPACT UPON 17? HOW CAN WE REINFORCE 
AND ENHANCE WHAT WE ARE - AND FERVENTLY WISH TO BE - 
AN AFFLUENT RURAL SOCIETY GENERATING AN ENERGY AND CULTURE 
THAT WOULD RIVAL ANYWHERE WITHOUT SOME REAL SAY OVER OUR 
DEVELOPMENT? ale THEN, CAN WE BE Are AND PROUD? 


THIS CAN ALL BE ACCOMPLISHED WITHIN A VISION OF 
CANADA AND HENCE UNDER A NEW CONSTITUTION WHICH GENUINELY 
RECOGNIZES THE "DIVERSITY OF THIS LAND” CANADA IS STRONG 
IF ITS PARTS ARE STRONG - CANADA IS WEAK IF ITS PARTS ARE. 
WEAK, WHAT WE NEED IS A BALANCED FEDERALISM - ONE THAT WILL 
ALLOW FOR THE ENHANCEMENT AND ENRICHMENT OF ITS DIVERSITY SO 
THAT THE ENERGY AND CREATIVITY THAT BROUGHT US TOGETHER IN 
THE FIRST PLACE CAN CONTINUE TO THRIVE « 


As NENEGUNDEMNDE RE WE HAVE BEEN SURPRISED AND THEN 


Irég no") 


~ AMUSED AT REACTION, ESPECIALLY IN CENTRAL CANADA, TO RUMOURS 
IN RECENT MONTHS ABOUT SOME POTENTIAL. WEALTH WE MAY POSSESS. 
Our REACTION HAS BEEN SUCH FOR TWO REASONS «| FIRST, THE ” 
REACTION SEEMS TO IMPLY THAT UP TO NOW WE "VE HAD LITTLE 
WEALTH TO SPEAK OF AND SECONDLY THAT THIS NEW POTENTIAL 7 
MUST BE JUST FOR NEWFOUNDLANDERS AND LABRADORIANS AND NOT 
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FOR ALL CANADIANS. OUR WEALTH HAS ALWAYS BEEN MASSIVE, 

THE WAY THAT WEALTH HAS BEEN DEVELOPED HAS BEEN THE PROBLEM 
AND WHY WE ARE STILL AT THE BOTTOM OF THE CONFEDERATION 
LADDER, THAT IS WHY THAT THIS TIME WE SAY IT MUST BE 
DIFFERENT, AT THE SAME TIME, HOWEVER, WE WANT TO AND WILL 
SHARE. WE WANT TO REVERSE THE TIDE OF EQUALIZATION - 

TO PAY BACK AND HENCE MAKE CANADA STRONG, ALL WE ASK 

IS EQUAL OPPORTUNITY TO DEVELOP - WHICH WE BELIEVE IS A 
GREAT CANADIAN CONCEPT. APPROXIMATELY ONE QUARTER OF 

ALL REVENUES FROM OFFSHORE DEVELOPMENT WOULD GO TO THE 
FEDERAL TREASURY DIRECTLY - THE FEDERAL ENVIRONMENT DEPT. AND 
THE NATIONAL ENERGY BoARD, WOULD BE DEEPLY INVOLVED. 


THE ISSUE IS NOT THE COMEDY OF WHAT HAPPENS TO 
CANADA IF NEWFOUNDLAND BECOMES A HAVE PROVINCE IN SOME 
UNIDENTIFIED DISTANT ERA, WHICH SEEMS TO BE THE PRE- 
OCCUPATION OF SOME - NOR THE PARANOIA THAT NEWFOUNDLAND 
MUST BE STOPPED FROM HAVING A MEANINGFUL SHARE IN SOMETHING 
THAT WE MIGHT HAVE, BUT RATHER THE HERE AND NOW AND WHETHER 
NEWFOUNDLAND WILL BE GIVEN A CHANCE TO PULL ITSELF UP BY 
ITS OWN BOOTSTRAPS AND REPLACE EQUALIZATION AND THUS MEANINGFULLY 
CONTRIBUTE TO CANADA, 


THE VERY NOTION OF SELFISHNESS AND GREED THAT SOME 
UNINFORMED ACCUSE US OF BASED ON A MAYBE ITSELF 1S PROOF 
POSITIVE OF WHY IN A LARGE COUNTRY LIKE OURS THAT THE OWNERSHIP 
OF RESOURCES CONCEPT IS SO CRITICAL. THESE NOTIONS NOT ONLY 
DEMONSTRATE AN ABYSMAL LACK OF KNOWLEDGE BUT SHOW HOW FAR 
DOWN IN CANADIAN TERMS WE REALLY SEEM TO BE. 
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In 1896, D. W. Prowse SAID 
"WHAT THE FUTURE WILL BRING FORTH FOR NEWFOUNDLAND IS THE 
SUBJECT OF MUCH ANXIOUS THOUGHT, SOMEONE SAID LATELY 
NEWFOUNDLAND MUST BE A GREAT COUNTRY TO HAVE SURVIVED 
SUCH A SERIES OF DISASTERS; LIKE A STAUNCH OLD SHIP SHE 
HAS WEATHERED THE GALE; SOME OF HER TOP HAMPER AND RIGGING 
HAVE GONE, BUT HER HULL AND SPARS ARE SOUND, I, FOR ONE, 
BELIEVE THAT NEWFOUNDLAND HAS A BRIGHT FUTURE IN STORE 
FOR HER.” S 


A 100 YEARS LATER CAN WE SAY, AS A RESULT OF 
THIS PROCESS, THAT THIS GOAL IS NOW WITHIN REACH, IT IS 
MY HOPE, AND | BELIEVE THE HOPE OF ALL NEWFOUNDLANDERS, 
THAT IT WILL BE SO, 
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fh Nn. CHAIRMAN, THERE ISA BROAD APPRECIATION BY CANADIANS y Sede 
Pei ecor THE IMPORTANT ROLE WHICH THE FISHERY PLAYS IN THE erg 
oe ECONOMIES OF THE COASTAL PROVINCES. THIS SECTOR I$ ALSO 

AN IMPORTANT FEATURE OF THE ECONOMIES OF CERTAIN INLAND 


a FING HOWEVER, cy SIMPLE ACKNOWLEDGEMENT THAT a 
_ FISHERIES 1s, IMPORTANT. To us GROSSLY UNDERSTATES THE woe ye i 

eae gr 
_ PERVASIVE. IMPACT WHICH THIS SECTOR HAS IN THE WHOLE bres 


| re ECONOMY OF (NEWFOUNDLAND. FurTHERWore, IT FAILS TO RECOG- eee ae 


NIZE THE, ESSENTIAL PLACE WHICH THE FISHERY OCCUPIES IN 
THE SOCIAL “AND CULTURAL ‘DEVELOPMENT OF OUR PEOPLE. 
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-VaRTUALLY 1 EVERY COASTAL COMMUNITY ‘ON THE enti OF ay Bd Wert 
NEWFOUNDLAND AND ON THE Coast OF LABRADOR DEPENDS ON | 


“THE FISHERY AS. ITs PRINCIPAL SOURCE OF ECONOMIC ACTIVITY, 
Sete THEREFORE, ‘DECISIONS TAKEN REGARDING FISHERIES MANAGEMENT 
sha Dek "DETERMINE WHETHER THESE, ‘COMMUNITIES WILL THRIVE, AND 
ae! ‘FLOURISH ON WHETHER THEY WILL, WITHER ‘AND DIE. 
eee BUTE MR, CHARMAN, THE IMPACT. OF THESE DECISIONS GOES * 
: sa! FAR BEYOND. THE INDIVIDUAL COMMUNITIES WHICH ARE. 3 
mu CONCERNED. THe WHOLE PROCESS OF DELIVERING & 
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nit “Ip¢ CAN COME, “AS. ‘No “SURPRISE, THEREFORE, THAT. THE = GOVERNMENT. 
a NEWFOUNDLAND. INSISTS THAT shy 1S ABSOLUTELY ESSENTIAL 2 
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THAT. THERE, BEA CONSTITUTIONAL PROVISION ENSURING A. ate a 
~ ROLE, FOR THE. Province IN FISHERIES S MANAGEMENT, ae 
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< TueRe, 1s No CREDIBLE ARGUMENT ‘WHICH CAN ‘BE MADE, To DENY See ge 
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GOVERNMENT'S OWN ARGUMENT IN THE LAW OF THE SEA CONFERENCE 
[rais THE INTERESTS AND DEPENDENCE OF COASTAL COMMUNITIES 
WHICH JUSTIFIES EXTENDED FISHERIES JURISDICTION BY 

CANADA, IT ts INCONSISTENT AND ILLOGICAL FOR THE FEDERAL 
"GOVERNMENT TO MAINTAIN THAT IT, EXCLUSIVELY, MUST HAVE 


_~ JURISDICTION IN. THIS AREA, THE LOCAL ASPECTS OF FISHERIES 


a - DICTION, ' oe ee need ati 


“JURISDICTION ARE MATTERS WHICH PROPERLY RESIDE IN THE | ees aes 
PROVINCIAL L LEGISLATURES. pec rs Sey ack te ware wea oe ae 
ee NEWFOUNDLAND HAS PROPOSED A SYSTEM OF CONCURRENT JURIS- ee ae 
a DICTION FOR ‘SEA-COAST FISHERIES, UNDER OUR PROPOSAL aaa 
THE FEDERAL GOVERNMENT CONTINUES TO EXERCISE PARAMOUNT 
JURISDICTION OVER THE INTERNATIONAL ASPECTS OF THE 


4 
‘ “Ae 


EISHERTES AND OVER IMPORTANT NATIONAL ASPECTS SUCH AS 

5 CONSERVATION OF THE RESOURCE, HOWEVER, OTHER ASPECTS OF 
” FISHERIES | MANAGEMENT WHICH HAVE AN ESSENTIALLY LOCAL OR 
"PROVINCIAL CHARACTER SHOULD COME, UNDER PROVINCIAL JURIS~ 


a? ¢ ee A ea ; “ie 


| Hk. CHAIRMAN, 1 THE = NEWFOUNDLAND APPROACH DOES NOT SEEK 
TO EXCLUDE THE FEDERAL GOVERNMENT IN ANY AREA. THE 


aa UNDERLYING PRINCIPLE. Is SHARE] SDICTION« Our PRO- 


“* POsAL 18 AN EFFECTIVE REFLECTION OF THE BASIC PRINCIPLE Pe ae ae © 
2s THAT. THE, ‘GOVERNMENT WITH THE, ‘MOST IMMEDIATE ‘CONNECTION 
gS MITE AN AREA OF AUTHORITY ‘SHOULD HAVE ‘JURISDICTION IN 
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cer WANT. To MAKE IT ABUNDANTLY. CLEAR THAT, IN ADVANCING THESE 


7 PROPOSALS, THE GovERNMENT OF "NEWFOUNDLAND DOES NOT SEE DOES NOT SEEK 


<4 gee OF ANY. FISH STOCK, Our PROPOS/ : SOLELY 
TO, ‘LEGISLATIVE JURISDICTION, ae 
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Mee GiarRean, 1 TO THIS POINT I HAVE ‘ADDRESSED MYSELF TO ° 2 vue ageess 
= “THE QUESTION OF SEA COAST. FISHERIES BECAUSE OF THE OVER- 
“RIDING IMPORTANCE OF THAT SECTOR TO NEWFOUNDLAND, ‘However. a 
ee a AM FULLY AWARE OF THE, SIGNIFICANCE WHICH THE INLAND 8 8 
| “FISHERY. HAS. IN ‘SOME JURISDICTIONS. és 
fw THE DISCUSSIONS OF, OUR MINISTERS, THE SUBJECTS OF ea Re 


2 “AQUACULTURE, MARINE PLANTS. AND THE FISHERY FOR SEDENTARY ee se 
: “SPECIES. WERE DISCUSSED ‘TOGETHER, It WOULD APPEAR THAT. Gi Rae 
“THE FEDERAL GOVERNMENT Is PREPARED. TO RECOGNIZE THE “S07 yao tere 
. “ESSENTIALLY LOCAL CHARACTER 0 OF THESE FISHERIES AND TO", sec ag 
a ACKNOWLEDGE THE PRIORITY OF EXCLUSIVE PROVINCIAL JURIS- 
ne DICTION ‘OVER MANY ASPECTS OF ‘THIS QUESTION. HOWEVER, 
“THERE REMAINS A BASIC AREA OF DISAGREEMENT REGARDING THE 
"EXTENT. OF JURISDICTION WHICH THE FEDERAL ‘GOVERNMENT WISHES 
To RESERVE. To. ITSELF OVER THE FISHERY FOR “SPECIES, SUCH 
LAS. SALMON, IN INLAND WAT ERS 
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a Int THIS. REGARD. ihe 1s My VIEW THAT FEDERAL JURISDICTION 
a) SHOULD | EXTEND ONLY 80 FAR AS ity Is NECESSARY TO PRESERVE 
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7) ‘CONSERVE THOSE. FISH ‘STOCKS IN, ‘A HEALTHY STATE, THAT 
“1S: 70 ‘SAYS, Me CaatRMan, IT SHOULD EXTEND ONLY TO THE 
“DETERMINATION OF THE. VOLUME oR THE ‘NUMBER OF FISH WHICH 
‘| CAN BE REMOVED | BY THE FISHERY IN A GIVEN U YEAR, 


In. ADDRESSING THIS. ‘QUESTION THE. FEDERAL GOVERNMENT HAS 
“Also: INDICATED THAT IT, WISHES. TO. RETAIN JURISDICTION ; 
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_ REGARDING. THE, ‘PROTECTION OF FISH HABITAT, WHILE THIS 
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“CONCERN 18 ALesiTUNATE t MATTER, ME, DO NOT BELIEVE THAT 
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_THE,. FEDERAL GOVERNMENT s AUTHORITY. IN THIS AREA ‘SHOULD. 
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~~ CONTROL THE USE OF THE WATER RESOURCES OF OUR PROVINCE, 


cose UNDER THE HEADING OF INLAND FISHERIES, THE FEDERAL 
GOVERNMENT HAS ALSO RAISED THE QUESTION OF PROVIDING FOR 
“NATIVE PEOPLES FISHERIES. IT IS MY BELIEF THAT THE WHOLE 
_ QUESTION OF NATIVE PEOPLES’ RIGHTS AND ENTITLEMENTS 
WITHIN 7 THE CANADIAN COMMUNITY MUST BE CONSIDERED TOGET- 


. ce HERS | [: Do NOT BELIEVE IT WOULD BE APPROPRIATE TO ADDRESS — 


fee THE, QUESTION OF PROTECTING THESE RIGHTS SOLELY WITH 
“7 REFERENCE TO INLAND FISHERIES, INDEED, IT IS MY UNDER=)'3% 
| STANDING 1 THAT THE NATIVE PEOPLES OF CANADA CONSIDER THEIR 
| FISHERY RIGHTS TO EXTEND BEYOND JUST INLAND FISHERIES, 
tl DO BELIEVE IT WOULD BE APPROPRIATE IN DEALING WITH THIS 
2 TEM. TO. MAKE ‘EXPLICIT REFERENCE TO THE: FACT THAT ANY NEW 
x "PROVISIONS IN AN AMENDMENT OF THE BRITISH NorTH AMERICA 
ae Act DO NOT DIMINISH THE RIGHTS OF NATIVE PEOPLES IN | 
_ INLAND er acs 


7. OVERALL, He. CHAIRMAN, THERE SEEMS TO HAVE BEEN SOME” 
PROGRESS” ON THE QUESTION OF INLAND FISHERIES, THE FEDERAL 
© GOVERNMENT SEEMS WILLING TO ACKNOWLEDGE THE PRINCIPLE 

kD THAT MATTERS OF ‘ESSENTIALLY LOCAL INTEREST SHOULD COME _ 
sy an THE AUTHORITY OF PROVINCIAL LEGISLATURES». 


| Tals I 18 A ‘HALF STEP Nn, THE RIGHT DIRECTION, “To COMPLETE 


<i MUST BE GIVEN ‘TO THE ‘AUTHORITY OF PROVINCIAL ‘LEGISLATURES 
“OVER ‘CERTAIN ASPECTS OF. ‘SEA COAST FISHERIES IN THE | 
i DISCUSSIONS OF our. MINISTERS, ALL PROVINCES EXCEPT ONE 
: “AGREED THAT THERE MUST. AT LEAST) BE ‘CONCURRENT JURIS 
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at HAVE EXPLAINED. WHY "NEWFOUNDLAND FEELS THAT THIS I18/\6 RA ene 


NECESSARY AND ab HAVE DESCRIBED THE ESSENTIAL CHARACTER ne hie eh oa 


pcan we D DETERMINES THE SOCIAL, ECONOMIC AND CULTURAL uy "3% 
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_MITALITY OF, VIRTUALLY EVERY ONE OF ITS COMMUNITIES. 
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R ) 1 BELIEVE THAT SIMPLE JUSTICE DEMANDS 
Se THAT. PROVINCIAL. LEGISLATURES HAVE A CONSTITUTIONALLY fio PUM Sas 
ee ASSURED ROLE IN FISHERY. “JURISDICTION, Cte Sa SEAS ES aie eae 
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© SOLUTION Is POSSIBLE. To. THE DIFFERENCES BETWEEN THE . 
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NOTES 
FoR AN OPENING STATEMENT 
AT THE 
First Ministers’ CONFERENCE ON THE CONSTITUTION 
BY 
STERLING LYON 
PREMIER OF MANITOBA 
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PRimMeE MINISTER: 


I WOULD LIKE TO BEGIN BY THANKING ALL THOSE 
WHO HAVE BEEN INVOLVED IN THE ONGOING CONSTITUTIONAL 
DISCUSSIONS THAT HAVE TAKEN PLACE OVER THE SUMMER. 


THEIRS HAS NOT BEEN AN EASY TASK. IN A 
CLIMATE OF PRE-OCCUPATION WITH THOSE THINGS THAT 
DIVIDE THE GOVERNMENTS GATHERED HERE, THEY HAVE NOT 
ALWAYS RECEIVED THE CREDIT THEY DESERVE) FOR) THE 
PROGRESS THEY HAVE MADE, 


: IF WE ARE TO CONTINUE TO MAKE PROGRESS 
AT THIS CONFERENCE - AS I BELIEVE WE CAN - WE MUST MAKE 
A REALISTIC AND GOOD FAITH EFFORT TO GIVE PRIMACY IN 
OUR DISCUSSIONS TO THOSE AREAS WHERE WE HAVE A CHANCE 
OF SIGNIFICANT AGREEMENT. 
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IT WILL CALL FOR ALL OF US TO HAVE THE 
MATURITY TO PUT ASIDE, FOR THE MOMENT, MATTERS UPON 
WHICH NO EARLY AGREEMENT IS POSSIBLE. IN SOME CASES, 
THAT MAY BE PAINFUL, BECAUSE SOME OF THE GOVERNMENTS 
HERE FEEL STRONGLY ABOUT MATTERS WHICH ARE NOT LIKELY 
TO BE RESOLVED AT THIS MEETING, 


BuT ONLY IN THIS WAY CAN WE ACHIEVE REAL 
OR SIGNIFICANT AGREEMENTS, ONLY IN THIS WAY CAN WE 
PUT BEFORE THE PEOPLE OF CANADA, AT THE END OF THIS 
CONFERENCE, TANGIBLE PROOF THAT THE LONG PROCESS OF 
CONSTITUTIONAL RENEWAL IS FINALLY BEARING FRUIT, 


ONLY IN THIS WAY CAN THE PROCESS OF 
CONSTITUTIONAL RENEWAL BE - AS IT SHOULD AND MUST BE 
IF WE ARE TO SERVE CANADA RATHER THAN OUR OWN PRIVATE 
VIEWS OF WHAT IS CONSTITUTIONALLY DESIRABLE - A 
POSITIVE AND A UNIFYING PROCESS, 


NO GOVERNMENT AT THIS TABLE NEED ATTEMPT TO 
DICTATE ON ALL MATTERS TO ACHIEVE PROGRESS. WE HAVE 
A REAL OPPORTUNITY TO MAKE SIGNIFICANT PROGRESS BY 
AGREEMENT. 
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WE CAN DO THAT IF WE BEGIN BY UNDERSTANDING 


THAT IT IS NATURAL, IN A COUNTRY AS DIVERSE AS CANADA, AND 


AMONG GOVERNMENTS WITH SUCH DIVERSE AND WIDE-RANGING 
CONCERNS AS THOSE REPRESENTED AT THIS TABLE, THAT THERE 
WILL BE DISAGREEMENTS - IN GOOD FAITH. 


WE CAN MAKE PROGRESS HERE IF WE BEGIN BY 


UNDERSTANDING THAT FAILURE TO AGREE ON ANY MATTER IS NOT - 


AND CANNOT HONESTLY BE REPRESENTED TO BE - EVIDENCE THAT 
ANY GOVERNMENT HERE IS SOMEHOW LESS “CANADIAN” THAN 

ANY OTHER, OF THAT ANY OF US AROUND THIS TABLE ARE LESS 
COMMITTED TO THE WELFARE, THE INTERESTS, AND THE 
PROSPERITY OF ALL CANADIANS, 


WE HAVE A CHANCE TO WRITE A POSITIVE CHAPTER 
IN CANADIAN HISTORY AT THIS CONFERENCE - IF WE CAN AGREE 
TO COURT AGREEMENT RATHER THAN CONFRONTATION, AND TO 
STRIVE FOR CONSENSUS, RATHER THAN FOR VICTORIES FOR ANY 
CONTENTIOUS POINT OF VIEW, 

I WOULD HOPE, AS WELL, THAT AT THIS CONFERENCE 
WE COULD DEMONSTRATE OUR BROAD CONCERNS FOR THE WHOLE 
REALM OF. CHALLENGES FACING CANADIANS AND THEIR GOVERNMENTS 
AS WE BEGIN THE 1980's, 
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IT.-1S IRONIC THAT, IN THE PROCESS OF 
DISCUSSING OUR CONSTITUTION - A PROCESS THAT TOUCHES ON 
EVERY ASPECT OF OUR NATIONAL LIFE - WE MAY SOMETIMES 
APPEAR TO BE UNCONCERNED ABOUT OTHER CRITICAL MATTERS 
FACING US AND ALL CANADIANS, 


THERE ARE THOUSANDS OF UNEMPLOYED IN THE 
AUTO INDUSTRY. OUR ECONOMY APPEARS TO BE PERFORMING 
MORE POORLY THIS YEAR THAN AT ANY TIME IN A QUARTER 
CENTURY. EVEN OUR STRONGEST MANUFACTURING INDUSTRIES 
IN OUR INDUSTRIAL HEART-LAND OF CENTRAL CANADA FACE A 
SERIES OF WRENCHING ADJUSTMENTS TO INCREASED INTERNATIONAL 
COMPETITION, 


CAN WE, AS THE ELEVEN HEADS OF CANADA’S ELEVEN 
GOVERNMENTS, APPEAR TO BE TELLING CANADIANS NOT TO 
BOTHER US WITH THOSE CONCERNS THIS WEEK, BECAUSE THIS WEEK 
WE ARE NOT IN THE ECONOMIC BUSINESS, WE ARE IN THE 
CONSTITUTIONAL BUSINESS? 


IT IS UP TO GOVERNMENTS TO BRING OUR 
CONSTITUTION TO LIFE WITH ACTIONS CONSISTENT WITH THE 
ASPIRATIONS AND CONCERNS OF CANADIANS. But I AM CONCERNED 
THAT, THROUGHOUT THIS SET OF CONSTITUTIONAL DISCUSSIONS, 
WE HAVE NOT ALWAYS BEEN SEEN TO BE DOING THAT. 
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THE IRONY IS THAT, IN LOOKING AT OUR 


CONSTITUTION, WE HAVE IDENTIFIED A REAL OPPORTUNITY, 
AND A REAL NEED, FOR MORE EFFECTIVE ECONOMIC 
CO-OPERATION, : 


‘Il AM SPEAKING, OF COURSE, OF THE DISCUSSIONS 
THAT HAVE TAKEN PLACE WITH RESPECT TO POWERS OVER THE 
ECONOMY. THOSE DISCUSSIONS HAVE LED US TO LOOK AT THE 
FUNCTIONING OF OUR ECONOMIC UNION IN A WAY WE HAVE NOT 
DONE IN THE PAST. 


IT IS PROPER THAT YOUR GOVERNMENT HAS RAISED 
THIS AND RELATED ECONOMIC MATTERS IN THE COURSE OF OUR 
CONSTITUTIONAL DISCUSSIONS. ONE UNDENIED ROLE FOR THE 
FEDERAL GOVERNMENT IS TO PROVIDE LEADERSHIP IN 
ACHIEVING MORE EFFECTIVE CO-OPERATION AMONG THE PARTS 
OF THIS COUNTRY. 
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AND. THE PROVINCES HAVE RESPONDED TO YOUR 
INITIATIVE, PRIME MINISTER, NOT SIMPLY WITH CONSTITUTIONAL 
ARGUMENTS, AS IMPORTANT AS WE AGREE SUCH AGRUMENTS MUST 
BE, ; 


WE HAVE RESPONDED WITH A UNANIMOUS AGREEMENT, 
REACHED AT THE TWENTY-FIRST ANNUAL PREMIERS’ CONFERENCE 
IN WINNIPEG LATE LAST MONTH, THAT FEDERAL AND PROVINCIAL 
MINISTERS OF FINANCE AND OF ECONOMIC DEVELOPMENT. SHOULD 
MEET TO EXAMINE WAYS IN WHICH WE CAN WORK MORE EFFECTIVELY 
TOGETHER IN ECONOMIC MATTERS. 


WE HAVE AGREED SPECIFICALLY TO ADDRESS THE 
AREAS OF PUBLIC PROCUREMENT, CAPITAL PROJECTS, AND 
RESEARCH AND DEVELOPMENT - ALL AREAS IN WHICH ALL 
ELEVEN CANADIAN GOVERNMENTS ARE ACTIVE, AND ALL AREAS 
IN WHICH, BY WORKING TOGETHER, WE CAN BETTER SERVE OUR 
SHARED AND OUR SEVERAL INTERESTS, 


I BELIEVE THESE MEETINGS CAN RESULT IN REAL 
AND TANGIBLE BENEFITS TO CANADIANS. FOR EXAMPLE, 
SPEAKING FOR MANITOBA, WE COULD PUT BEFORE THE FIRST 
MEETING OF THOSE MINISTERS THE MATTER OF OUR NEXT 
HYDRO-ELECTRIC GENERATING STATION, WHICH WE HOPE TO BUILD 
IN THE NEAR FUTURE ON THE NELSON RIVER SYSTEM IN NORTHERN 
MANITOBA, 
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WE WILL BE INTERESTED IN THE HELP AND 
CO-OPERATION OF THE OTHER PROVINCIAL GOVERNMENTS, AND 
IN THE LEADERSHIP AND SUPPORT OF YOUR GOVERNMENT, AS WE 
ATTEMPT TO DEFINE WAYS IN WHICH THAT DEVELOPMENT CAN BE 
USED TO FURTHER THE TOTAL DEVELOPMENT OF CANADA. 


WE WOULD HOPE THAT, THROUGH THE CO-OPERATION 
AND SUPPORT OF OTHER GOVERNMENTS, THE GREATEST POSSIBLE 
PORTION OF THAT SPENDING SHOULD RESULT IN ORDERS FOR 
CANADIAN MANUFACTURERS. IF A DECISION TO BUY EQUIPMENT 
IN CANADA INVOLVES SIGNIFICANT COST PENALTIES, THEN WE 
WILL BE ASKING FOR THE CO-OPERATION OF OTHER GOVERNMENTS 
IN OFF-SETTING THAT PENALTY IN A WAY THAT CONTRIBUTES 
TO OUR-OWN DEVELOPMENT AND TO THE DIVERSIFICATION OF THE 
ECONOMIES OF OUR REGION. 
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THE PREMIERS OF ONTARIO AND QUEBEC, WHERE 
THE BULK OF CANADA'S HEAVY ELECTRICAL MANUFACTURING 
INDUSTRY IS LOCATED, CAN TELL YOU THE SIGNIFICANCE - 
IN TERMS OF NEW JOBS AND INCREASED COMPETITIVE ABILITY 
FOR THEIR INDUSTRIES - THAT SUCCESS IN THIS KIND OF A 
CO-OPERATIVE EFFORT CAN HAVE. 


AND MY COLLEAGUES IN WESTERN CANADA CAN 
TELL YOU OF THE HOPES AND EXPECTATIONS WE HAVE THAT 
SUCH CO-OPERATION CAN CONTRIBUTE TO OUR OWN ECONOMIC 
GROWTH AND DEVELOPMENT, 


THE POTENTIAL FOR CO-OPERATION TO IMPROVE 
THE FUNCTIONING OF OUR ECONOMIC UNION IS THERE, PRIME 
MINISTER, IN THE GOOD WILL AND THE DETERMINATION TO 
WORK TOGETHER THAT EXISTS IN EVERY PROVINCIAL GOVERNMENT, 
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WHAT HAS THAT TO DO WITH THE CONSTITUTION AND 
WITH THE SUBJECT OF OUR MEETINGS HERE THIS WEEK? 


FIRST - IT IS A DIRECT AND SENSIBLE RESPONSE TO 
THE CONCERNS THAT WE HAVE JOINTLY IDENTIFIED THROUGH THESE 
CONSTITUTIONAL DISCUSSIONS. IT DEMONSTRATES THAT THESE 
DISCUSSIONS ARE NOT TAKING PLACE IN AN AIR-TIGHT COMPARTMENT, 
ISOLATED FROM THE DAY TO DAY PROBLEMS OF CANADIANS, 


SECONDLY - IN MY VIEW IT ADDS TO THE KIND OF 
AGREEMENT WE SHOULD BE STRIVING FOR THROUGHOUT THESE 
DISCUSSIONS - AN AGREEMENT, ARISING OUT OF THE KIND OF 
CRITICAL LOOK WE HAVE ALL BEEN TAKING AT THE WAY OUR 
COUNTRY WORKS, 


NoT ALL OF THE THINGS WE DISCUSS HERE CALL FOR 
CONSTITUTIONAL AMENDMENT - AT LEAST, NOT YET. AND I 
WOULD SUGGEST TO YOU THAT THIS KIND OF POSITIVE AND 
ENTHUSIASTIC ECONOMIC CO-OPERATION TO MAKE SURE THAT ALL 
oF CANADA BENEFITS FROM THE TOTAL ECONOMIC STRENGTH OF 
CANADA IS MORE FRUITFUL AT THIS STAGE THAN ANY EFFORT TO 
RE~DIVIDE THE POWERS OVER OUR ECONOMY AS. SPELLED OUT IN OUR 
CONSTITUTION, 
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WE CAN AGREE, PRIME MINISTER, ON A RANGE OF 
MEASURES THAT SERVE CANADA WELL. 

SOME WILL BE CONSTITUTIONAL IN NATURE: WE ARE 
AT LEAST IN RANGE OF AN AGREEMENT ON SUCH KEY ITEMS AS 
EQUALIZATION, COMMUNICATIONS, PATRIATION, THE SUPREME 
COURT AND AN AMENDING FORMULA, 


OTHER AGREEMENTS, LIKE THE ONE I HOPE WE CAN 
ACHIEVE WITH RESPECT TO CO-OPERATION IN EFFORTS TO MAKE 
OUR ECONOMIC UNION FUNCTION MORE EFFECTIVELY, WILL NOT, 
IN THE FIRST INSTANCE, GIVE RISE TO CONSTITUTIONAL CHANGE, 


BuT THEY WILL GIVE RISE TO ADDITIONAL OPPORTUNITIES 
FOR CANADIANS TO FIND EMPLOYMENT AND TO BUILD BETTER LIVES 
FOR THEMSELVES. AND SURELY, ULTIMATELY, THAT IS WHAT 
WE DISCUSSING HERE, 


WE ARE NOT TALKING ABOUT A CONSTITUTION: WE ARE 
TALKING ABOUT A COUNTRY. IT IS A COUNTRY THAT WE ALL LOVE. 
IT 1S A COUNTRY AS DIVERSE AS THE PEOPLE SITTING AROUND THIS 
TABLE. 


AND IT IS A COUNTRY THAT EXPECTS US TO MAKE REAL 
PROGRESS HERE, IN THESE DISCUSSIONS. 
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AnD I BELIEVE THAT THE UNEMPLOYED AUTO WORKER 
IN WINDSOR, THE DROUGHT STRICKEN FARMER IN MANITOBA, THOSE 
IN NoVA SCOTIA WHO ARE SEEING THEIR ABILITY TO MAINTAIN 
THEIR INDUSTRIES ATTACKED BY ELECTRICITY COSTS, AND ALL THOSE 
OTHERS IN CANADA WHO FACE REAL PROBLEMS TODAY, DEMAND 
BOTH THOSE CONSTITUTIONAL AGREEMENTS THAT ARE POSSIBLE, 
AND SENSIBLE AND PRACTICAL CO-OPERATIVE ACTION AMONG 
ALL OUR GOVERNMENTS TO ADDRESS THESE VERY REAL PROBLEMS, 


WE CANNOT AFFORD TO EXHAUST THE PATIENCE OF 
CANADIANS WITH A PROCESS THAT APPEARS FRUITLESS, OR THAT 
APPEARS TO BE INTERFERING WITH OUR ABILITY TO RESPOND 
TO THE REAL AND IMMEDIATE CONCERNS THAT EXIST ACROSS 
THIS COUNTRY, 


WE WILL NOT, AT THIS MEETING, SUCCEED IN RESOLVING 
ALL OF THE MOST DIFFICULT QUESTIONS BEFORE US. BUT WE 
CAN MAKE IMPORTANT PROGRESS - ON CONSTITUTIONAL AND ON 
OTHER MATTERS. [HE PROGRESS IS THERE TO BE MADE. AND IF 
We DO CONCENTRATE ON ACHIEVING THOSE THINGS WHICH ARE 
ACHIEVABLE HERE THIS WEEK, WE WILL HAVE LAID A HEALTHY 
FOUNDATION FOR FUTURE EFFORTS TO ACHIEVE A-WIDER AGREEMENT, 
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WE HAVE SIGNIFICANT DIFFERENCES ON 
PRINCIPLE, FOR EXAMPLE, ON THE MATTER OF THE ENTRENCHMENT 
OF A CHARTER OF RIGHTS. BUT WE HAVE, AS WELL, 


’ SIGNIFICANT OPPORTUNITIES TO AGREE, 


MY CHOICE, AND I BELIEVE, THE CHOICE OF THE 
OTHER PREMIERS, WILL BE NOT TO WASTE THOSE OPPORTUNITIES, 


WE BEGAN THIS SERIES OF DISCUSSIONS WITH 
TWELVE ITEMS. I AM INTERESTED IN SEEING HOW MANY WE 
CAN NOW AGREE UPON, NOT IN CONFRONTATIONS ABOUT THE ONES 
THAT STILL DIVIDE US. 


THAT WILL BE OUR POSITIION THROUGHOUT THIS 
CONFERENCE. WE ARE NOT HERE TO SACRIFICE THE AGREEMENTS 
THAT ARE POSSIBLE - THE SIGNIFICANT AGREEMENTS THAT ARE 
POSSIBLE - ON THE ALTAR OF OUR REMAINING DISAGREEMENTS. 


PRIME MINISTER, AS YOU KNOW, OUR PROVINCE OF 
MANITOBA HAS TRADITIONALLY BEEN A SUPPORTER OF A STRONG 
FEDERAL GOVERNMENT FOR CANADA. WE CONTINUE IN THAT 
TRADITION, 
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IN PRACTICAL TERMS, I BELIEVE OUR PROVINCE 
HAS FEWER OF WHAT YOUR MINISTERS HAVE DESCRIBED AS 
"BARRIERS TO TRADE” THAN VIRTUALLY ANY OTHER PROVINCE 
IN CANADA, | | 


WE HAVE ALWAYS PERCEIVED OURSELVES TO BE 
CANADIANS FIRST, AND MANITOBANS SECOND, 


BuT WE ARE STILL MANITOBANS. WE DO STILL HAVE 
OUR OWN CONCERNS, OUR OWN VIEWPOINTS. WE CONTINUE TO 
BE PREPARED TO WORK TO HARMONIZE THOSE CONCERNS AND 
VIEWPOINTS WITH THOSE OF OTHERS ACROSS CANADA, 


IN THAT SPIRIT, WE ARE HERE TO RESOLVE THOSE 
DISAGREEMENTS THAT CAN BE RESOLVED, AND TO AGREE ON AN 
ONGOING EFFORT TO RESOLVE THOSE WHOSE RESOLUTION IS NOT 
YET CLEAR, 


= THAT IS WHAT OUR PEOPLE EXPECT OF US. I BELIEVE 
IT IS WHAT THE PEOPLE OF CANADA EXPECT FROM US ALL. 


I HOPE, AND I BELIEVE, THAT WE CAN WORK TOGETHER 
OVER THESE NEXT FEW DAYS, TO WRITE A POSITIVE AND A 
UNIFYING CHAPTER IN OUR HISTORY AS A NATION, 
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MR. CHAIRMAN, FELLOW PREMIERS, I COME TO THIS TABLE 
AS A CANADIAN AND AS A BRITISH COLUMBIAN, TO PARTICIPATE WITH YOU 
IN THE REALIZATION OF A NEW AND STRONGER CANADA, 


IT IS IMPORTANT THAT ALL OF US HERE TODAY UNDERSTAND 
THAT THE UNITY AND STRENGTH OF OUR COUNTRY LIES NOT IN THE WORD 
“CONSTITUTION” BUT IN THE STRENGTH, THE WILL AND THE DETERMINATION 
OF ALL CANADIANS TO WORK AND TO LIVE IN HARMONY TOGETHER. 


IT 1S WITHIN THIS CONTEXT THAT I WISH TO PUT FORWARD 
THE BRITISH COLUMBIA POINT OF VIEW, 


THE JOB BEFORE US IS TO ESTABLISH NEW RULES AND CREATE 
NEW STRUCTURES TO ENABLE THE GOVERNMENTS OF OUR PEOPLE TO BETTER 
SERVE THE NEEDS AND ASPIRATIONS OF ALL CANADIANS. ONE OF THE 
PRINCIPAL REASONS WE ARE HERE TO PURSUE THESE GOALS IS BECAUSE 
THE ARRANGEMENTS OF OUR FEDERATION HAVE NOT PERMITTED US TO 


RECOGNIZE AND RESPOND TO THE LEGITIMATE CONCERNS OF ALL OF OUR 
PEOPLES. 


As First MINISTERS, IT IS OUR TASK TO PREPARE CANADA 
AND ALL OF OUR PROVINCES FOR THE 21ST CENTURY. WE HAVE COME 
HERE WILLINGLY AND WITH OPTIMISM AT THIS CRITICAL TIME FOR OUR 
NATION AND FOR ITS REGIONS, 


WE APPROACH OUR DELIBERATIONS NOT IN AN ADVERSARIAL 
TONE AS THOSE WHO WOULD SAY “BRITISH COLUMBIA IS UNIQUE AND 
DESERVING SPECIAL CONSIDERATION” BUT AS BRITISH COLUMBIANS WHO 
WANT A STRONG VOICE AT THE NATIONAL LEVEL. WE WANT THE 
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COMMITMENT THAT BRITISH COLUMBIANS BE RECOGNIZED AND HAVE 
A PROPER PLACE IN THE CENTRAL DECISION-MAKING PROCESS, 


BUT OUR COMMITMENT TO A UNITED CANADA IS NOT AT ISSUE. 
WWE ARE AND WE WANT TO REMAIN CANADIANS, 


THE WESTERN PART OF THIS GREAT LAND ASKS FOR NOTHING 
MORE THAN A RECOGNITION OF ITS STRENGTH AND ITS CAPACITY TO 
CONTRIBUTE. WE ASK FOR THAT RECOGNITION AND UNDERSTANDING OF Ot 
CONTRIBUTION TO CANADIAN NATIONHOOD, 


THERE ARE SOME IN OUR PROVINCE WHO WOULD REJECT THAT K! 
OF COMMITMENT TO CONFEDERATION. JHERE ARE THOSE WHO WOULD PREFE 
THAT WE NOT PARTICIPATE IN ANY SORT OF CONFERENCE OF THIS KIND, 
] REJECT THAT ATTITUDE. IT IS NOT ACCEPTABLE TO THE MAJORITY 
OF BRITISH COLUMBIANS, 


OUR LACK OF RECOGNITION FROM CENTRAL CANADA MAY BE AN 
IRRITANT BUT IT IS NOT AN INSURMOUNTABLE DIFFICULTY. 


IF ALL OF US ARE TO ACHIEVE AGREEMENT ON THE ISSUES ON 
WHICH WE ARE DIVIDED, EACH OF US MUST RESOLVE TO ACT IN A SPIRIT 
OF GOODWILL AND IN A CONCILIATORY MANNER. JHOSE WE REPRESENT 
EXPECT AND ARE ENTITLED TO NOTHING LESS, 


AND IN THIS RESPECT, I SPEAK BOTH FOR THE INTERESTS 
oF BRiT1sH COLUMBIA AND FOR THE INTERESTS OF CANADA. THE 
CONSTITUTIONAL PROPOSALS PUT FORWARD IN THE AuTumN oF 1972 BY 


THE GOVERNMENT OF BRITISH COLUMBIA DID NOT REPRESENT ANY NARROW 
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SELF-INTERESTED PROVINCIALISM. RATHER, THEY REFLECTED A SERIOUS 
EFFORT BY US TO INTEGRATE THE PROVINCES AND PROVIDE THEM WITH AN 
EFFECTIVE VOICE IN THE INSTITUTIONS OF THE CENTRAL GOVERNMENT. 
OUR PURPOSE WAS BOTH TO MAKE THE OPERATIONS OF NATIONAL POLICY 
MORE SENSITIVE TO THE LEGITIMATE INTERESTS OF THE PROVINCES, AND 
THE COMMUNITIES THEY REPRESENT, AND ALSO TO MAKE THE PROVINCES 


MORE AWARE OF THE CANADA-WIDE CONSIDERATIONS WHICH PROPERLY ENTER 
INTO FEDERAL GOVERNMENT POLICY MAKING, 


I AM NOT HERE TO DO BATTLE FOR BRITISH COLUMBIA AGAINST 
CANADA, BUT FOR CANADA. I AM HERE TO JOIN THE LEGITIMATE INTEREST 


OF BOTH THE PROVINCIAL AND NATIONAL COMMUNITIES, TO WHICH ALL OF 
US BELONG, 


[ TAKE IT FOR GRANTED THAT ALL MY COLLEAGUE PREMIERS 
ARE SIMILARLY MOTIVATED. | ALSO TAKE IT FOR GRANTED THAT THE 
PRIME MINISTER OF OUR COUNTRY DOES NOT VIEW HIS ROLE AS JUST A 
DEFENDER OF THE CENTRAL GOVERNMENT, BUT THAT AS A KEEN STUDENT 
OF FEDERALISM, HE RECOGNIZES THE ROLE OF THE PROVINCES OF THIS 
GREAT COUNTRY, RECOGNIZING THAT THEIR INTERESTS CANNOT BE OVER- 


RIDDEN AS IF CANADA WAS A UNITARY STATE WITH ALL OF ITS POWER AT 
THE = CENTRE: 


CONSEQUENTLY, AS I AM NOT HERE TO DO BATTLE AGAINST 
OTTAWA, I ASSUME THE FEDERAL GOVERNMENT IS NOT HERE TO DO BATTLE 
AGAINST THE PROVINCES. 


WE ALL MUST BE HERE IN THE HONEST SEARCH FOR COMPROMISE - 
FOR THAT SURELY US HES ESSENCE. OF THE DEMOCRATIC PROCESS, AND 
EVEN MORE SO OF THE DEMOCRATIC PROCESS IN A FEDERAL STATE. 


QuR PRESENT CONSTITUTION HAS SERVED US WELL BUT i. 
IS NO LONGER ADEQUATE FOR OUR FULL DEVELOPMENT AS A NATION AND 
IT IS NO LONGER ADEQUATE FOR THE DEVELOPMENT OF BRITISH 
COLUMBIA AS A STRONG PART OF OUR NATIONAL FABRIC. 
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MY GOVERNMENT HAS WORKED TIRELESSLY TO FIND A BASIS 
FOR RENEWED FEDERALISM WHICH WOULD SATISFY THE NEEDS AND HOPES © 
OF ALL OF OUR REGIONS. WE HAVE PUT FORWARD OUR VIEWS ON 
ECONOMIC STRATEGIES WHICH WOULD STRENGTHEN THE NATION'S WELL- 
BEING, WE HAVE PUT FORWARD COMPREHENSIVE CONSTITUTIONAL PROPOSALS 
THAT WOULD GIVE AGE THE REGIONS OF Bee: A FAIR AND poet Wiad 


WitHout GOING INTO THE DETAIL OF OUR CONSTITUTIONAL 
PROPOSALS AT THIS. TIME, LET ME JUST SAY THAT WE MUST MAKE 


CHANGES TO RECOGNIZE THAT WE ARE IN A FEDERAL SYSTEM, AND THAT 
NATIONAL POLICY MAKING, ON ISSUES WHICH AFFECT THE PROVINCES, 
MUST NOT BE THE PRIVATE PRESERVE OF THE GOVERNMENT OF CANADA. 


IT IS A PROCESS WHICH MUST INVOLVE ALL OF OUR SENIOR GOVERNMENTS, 
AND OUR NATIONAL INSTITUTIONS MUST REFLECT THAT. 


PIN SHORT, WE IN BRITISH COLUMBIA DON’ Ti WANT TOs. ORT 
OUT” OF CANADA. ON THE CONTRARY, OUR GOAL IS To FOP Ta LNawe IN 


. A NEW AND ‘MORE MEANINGFUL ge alls HAS EVER BEEN THE CASE BEFORE. 


In CLOSING LET ME SAY THIS -- THE FUTURE OF THIS COUNTRY 


Is GREATER THAN THE GOALS OR PARTICULAR TIME-TABLES OF ANY OF 
ae us. AROUND THIS TABLE. ‘By ALL MEANS WE SHOULD MAKE PROGRESS 
Fe SON 7 THOSE. ISSUES ON WHICH WE CAN. READILY AGREE. ANY AGREEMENT OF 
BORE” SUBSTANCE WOULD REPRESENT PROGRESS. However, WE MUST NOT ALLOW 
"OURSELVES TO BE FORCED INTO ANY UNREALISTIC TIME-TABLE, FOR AGREEN: 


REACHED UNDER THOSE SORTS pF PRESSURES WILL NOT. Pac 


WE MUST Ee FORGET THAT A CONSTITUTION 1s Just. 


ew FRAMEWORK IN WHICH GOVERNMENTS AND PEOPLE CONDUCT “THEMSELVES, 
"AND WE MUST NOT LOSE SIGHT OF: THE SUBSTANCE - JOBS, INFLATION, 


SOCIAL "BENEFITS TO OUR PEOPLE, SECURITY, FREEDOM, THE INSTITUTIONS 
OF OUR DEMOCRACY. ALL THESE ARE THE PRINCIPAL ISSUES THAT ALL 
CANADIANS ARE CONCERNED ABOUT. 
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FIRST, THE CONSTITUTION IS AN ACT OF ANOTHER LAND, 
THE BRITISH PARLIAMENT. WE HONOUR AND RESPECT THE HERITAGE, BUT 


WE HAVE LONG BEEN OF THE AGE AND MATURITY TO MANAGE OUR OWN 
AFFAIRS, /“ 


SECOND, MANY OF OUR NATIONAL GOVERNMENT INSTITUTIONS 
ARE NOT PROPERLY REPRESENTING CROSS - COUNTRY INTERESTS WITH 
THE RESULT THAT MANY PEOPLE IN B,C, FEEL ALIENATED FROM THE 
FEDERAL GOVERNMENT. WE ARE CANADA'S THIRD MOST POPULOUS PROVIN 
YET MANY BRITISH COLUMBIANS FEEL LEFT OUT WHEN NATIONAL GOVERNM 
DECISIONS ARE MADE. OUR JOBS, OUR INCOMES AND THE DEVELOPMENT 
OF OUR PROVINCE REQUIRES FEDERAL POLICIES IN SUPPORT OF OUR 
PROVINCE'S ASPIRATIONS. WE NEED ENERGY POLICIES, TRANSPORTATIO 
POLICIES AND INDUSTRIAL POLICIES THAT WILL CREATE A STRONG 
BRITISH COLUMBIA AND A STRONG CANADA, 


WE AGREE THAT CANADA IS MORE THAN THE SUM OF THE TEN 
PROVINCES AND THE TERRITORIES, BUT CANADIANS DO NOT LIVE IN A 
PLACE CALLED “FEDERAL”. THEY LIVE IN P.E.I., IN QUEBEC, IN 
SASKATCHEWAN, IN BRITISH COLUMBIA. THAT IS WHY THE VOICES OF 7 
PROVINCES MUST BE HEARD, LOUD AND CLEAR, IN THIS PROCESS OF 
AMENDING OUR CONSTITUTION, AND BARE UNILATERAL ACTION BY THE 
FEDERAL GOVERNMENT IS UNACCEPTABLE. 


IF THE PRINCIPLE OF UNANIMITY FOR DECISION BY ALL TEN 
ADMINISTRATIONS IS TO BES THEer Re oeN RULE AS LR HAS BEEN IN) tHE 


| PAST, THEN CLEARLY GIVE AND TAKE MUST APPLY TO THE FEDERAL 
POSITION AS WELL AS TO THE PROVINCES. THERE MUST BE GENUINE 


COMPROMISE, THE DEALINGS MUST BE IN GOOD FAITH. ON A SUBSTAN 
NUMBER OF AGENDA ITEMS TEN PROVINCES SHOULD BE ABLE TO DO 


EXACTLY THAT. IT IS OUR HOPE THAT IN THE NEXT FEW DAYS THE 


FepeRAL GOVERNMENT WILL SEE ITS WAY CLEAR TO MOVE CLOSER TO TH! 


NATIONAL VIEW EXPRESSED BY THE TEN PROVINCES IN CONCERT, AND 
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Statement bY the Prime Minister of) Canada 
On Resource Ownership and Interprovinc lad Trade 


Ottawa i 
September 8-12, 1980 


RESOURCE OWNERSHIP AND INTERPROVINCIAL TRADE 


Under our Constitution, the provinces have the 
responsibility of developing and conserving their natural 
resources, and the careful management of these resources 
brings Peete ais SSSA of each province and to 
all Canadians. These same resources, once they are taken 
from their original Site, become commodities in trade. 

And, when these commodities move beyond the boundaries of 

the province that produces them, they become subject to 

the federal government's power under the Constitution to 

ieee interprovincial and international trade. This 

federal power is in the Constitution to ensure that Canadians 

may yriecaratee advantages of a single large market in Canada, 

within which a pee level of prosperity is so geht 

Various other powers of both orders of ode iment also 

touch upon resources, particularly the powers of taxation. 
“Thus ‘in oanaas as in most conden es with a federal 

system, bocrthe provinces and the Peder eee en © are 


able, through, the ‘exercise of their powers, to influence the 


way in which resources are developed and used, and to influence 


the way in which provincial residents and Canadians generally 


are gots to share in the benefits. I believe that no one 


gt t 


can aieouee the fact that, under this ome Gated division 


OTsjJuUbpi Ssaicrion, we in Canada have derived enormous advantages 


fron the natural resources we are fortunate to possess. 


Aen Te. 


e 


s ES eT oe 
fi. 


rons 


All governments, including the federal government, 
are agreed that changes are required in our constitutional 
provisions for resources. The question is, what changes 
would be best, and how far they should go. As I understand 
the situation, the provinces are making proposals along 
theses Lincs: 

- On ownership and management, all provinces want the 
NGwecCOnStLeuGLon, EOcprovide: clearsrccoegnitaion .oftpro- 
vVincial ownership, and of provincial jurisdiction over 
the development and management of non-renewable and 
forestry resources and electrical energy. 

=r.0On exports of resources from the producing provinces, 
seven provinces are in favour of giving provinces 

concurrent jurisdiction over exports to 
other countries, subject to federal paramountcy, and 


concurrent jurisdiction over shipments to other parts 


of Canada, subject to federal intervention only in 
cases of “compelling National interest’. At least 
one province would place an even greater limitation 
on federal power to intervene in interprovincial 
movements. 
= Onlindirect taxation, eight of ten provinces favour 
a provincial power: to levy such taxes, even though 
AVS Emacs Gus beyond provincial boundaries. 
- On primary production, most provinces favour a detailed 
description which would extend provincial taxing and 
other roves under the new Constitution beyond the 
resources as such, to cover also primary production «4 


“such as upgraded heavy crude oil, lumber and so on. 
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The Government of Canada, for its part, responds 
as follows: 

- On ownership and management, we have no problem in 
accepting the principle and are in substantial agreement 
with the text which has been worked out. 

- On exports of resources, we agree that provinces should 


have concurrent power over exports to other parts of 


Canada, subject to federal paramountcy over interprovincial — 


trade. : We do not agree that this concurrent power should 
‘extend to provincial exports to Other countries. 

- On indirect taxation, we are ready to accept the text which 
is supported by eight provinces. 

- On primary production, we are also ready to accept the text 


which is supported by the great majority of the provinces. 


The Government of Canada, in making proposals for 
Changes in this important field, has to bear in mind the 
enormous importance which resources already play in the 
economy and Bs Wage of Canadians. As resources become 
more a foe in, the world, they will play an even greater 
part. We must think more than twice before making changes 
which could substantially reduce Sac Bae: Capacity of the 
federal government ae carry SAE responsibility for Canada 
as a whole.” In ‘the circumstances, J believe that the xesponse 
I have sus tmai cakes: which is positive on a number of 


important points, warrants serious consideration. 


I might say a few words on the areas where the 
differences are ane the greatest between ourselves and 
the producing provinces. On the question of a greater 
limitation on Bar anene We capacity to use its power in 
neni on aien inter. <ovincial movements of resources, 


the more we have thow:. about this, the more potential 
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difficulties we have come to foresee. In giving provinces 
concurrent jurisdiction, we are already giving them the 
power to legislate on these movements, and Parliament, to 
use its paramountcy, will have to act in specific opposition 
to the formally expressed will of the legislature. This 
unquestionably makes it more difficult for Parliament to 
act, and it can be reasonably counted upon to act only when 
there is a substantial national interest at stake. This, 


we think, is all the limitation we should prudently accept. 


On the question of provincial concurrency over 


- international exports, we also foresee considerable dif- 


plealaies if such a provision were to be adopted. We do 

not wish to see anything done to impair Canada's capacity 

to speak with one voice abroad and to deal effectively 

with foreign povecnmcenta. We do not wish to face situations 
where conflict between a legislature and Parliament might 


serve as an invitation to foreign countries to take advantage 


Of our domestic differences. 


Nevertheless, I recognize the real problem that 
was posed for Saskatchewan by the Central Canada Potash 
Case, where a Supreme Court ruling prevented the province 
from taking Certain steps tO manage its resources. We want 
to help solve such enon ene: the task this week is to find 


the. best way to-do it. 


x s 
ae ® 


I am looking forward to hearing the contributions 
which all of you around the table will undoubtedly wish to 


make on this most important question. 
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Mr. Chairman, our meetings this week, like all 
the feverish work that has gone on this summer since the 
meeting of June 9 when you urged us so strongly to revive 
what has been referred to as the constitutional road show, 
stem directly, as you have pointed out, from the Quebec 


referendum and its results. 


Tiesesare other contributing factors, of course, 
but anyone who considers the matter objectively will admit 
that the referendum was the main one, that it was in a sense 


the catalyst. 


Now in this referendum, how were a majority of 
the voters convinced - in the words of a slogan - that a 
No would be the vote of a Quebecer (que leur non serait 


québécois) ? 


Naturally, it was by making commitments, the 
most spectacular of which - if not the most precise - were 
those of the federal Prime Minister himself. Less than a 
week before the referendum, Mr. Trudeau had this to say at 


the Paul Sauvé Centre in Montreal: 


(TRANS) I ae solemnly to Canadians in the other 
provinces, we in Quebec are sticking our necks out 
when we tell Quebecers to vote No. We are saying 
to you that we are not prepared to have you 
interpret a No as an indication that everything 

is as it should be and that everything can stay 


as it was before. 


We want changes. 


In these vague, but very touching, words, the 
federal Prime Minister, speaking to the rest of Canada, let 


it be understood that the interests and the aspirations 


of the people of Quebec would have an important place in 


zs 


> a 


ifs on 
——— ay. 
oi: ~-e 


7 i 
: ; =a¢ A ; 4 
- 
- : ve 
, a ‘ ni - 


is 
> 
sof eS "rete Ses & ae Os 


uu? 7 z ne 


- = 


eal ’,thaneay. 36 seat an? ae 74 
cael) 95 
i) 


atone sees: yaa Ae 20 ote alee - 
ee ae. 


re: 


. Vs 

“ERS JON NQue "Sn we 

( 7 ' a 
7 


constitutional renewal. A Quebecer with a good head on his 
shoulders, listening in good faith to this statement, must 


have understood this. 


And there were, moreover, the promises of all the 
proponents of the No who had banded together under their "umbrella" 
committee, and in addition, the urgent and solemn pronouncements 
of some of our colleagues in the other provinces, one of the 
most eloquent being eyesinds ne will recall, the Premier of 


Saskatchewan. 


All things considered, then, what could we take from 
this in Quebec? What could we, and what can we still, 
justifiably expect as a result of the majority No vote in 


May? 


I believe that the best answer is to be found in 
ewe lines Of whis sentence, “which my .colleacues from ald ithe 
other provinces, unanimously,agreed in fairness, in simple 
fairness, to include in our joint statement during the 
Winnipeg conference. The Winnipeg statement said that (TRANS) 
“there is agreement on the need to fulfil the promises 
that have been made to the people of Quebec that there would 
be constitutional changes which would meet their aspirations". 
This seems to me to be gureetclear as far aS it goes, but what 
are these aspirations? They are those which 
are shared not only by a majority of those who voted No;e pul eaL SG, 


as an essential minimum, oy all those who voted Yes. 


Each of us around the table has his priorities. These 

° priorities are not necessarily trreconcriapleocutareerom. it? 

indeed an impressive degree of consensus has been reached during 
‘the summer. But each of us has a duty to put forward his prioritie 

* when they are essential and to defend them to the end on 


behalf of the province he represents. 
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Quebec has its priorities like everyone else, 
and the other provinces must not imagine that it forgot them 
or abandoned them the day after the referendum. Quite 
the contrary, Since we were clearly given to understand 
tight tie chances sof these aspirations and priorities being 
pediizedawould be better than ever if a majority voted. to 
MWeintaimetnertederal;: tie. Obviously = incidentally the 
Premier of Ontario has also gone somewhat beyond the 
bounds of the twelve topics - what I have just said is 
outside the twelve topics which were to some extent dictated 


to us on June 9 and which we have before us. 


I am sure that what I am going to say in a few words, 
AbGULeaSsDirations ana priorities willestrike 7a responsive chord 
in the vast majority of Quebecers. To begin at the beginning, 
the Canadian federation came into being in the last century, 
first and foremost to make possible the association of two 


distinct peoples. 


This in no way diminishes the importance or eee 
distinctive character of the Maritimes which had also to be 
taken into account (there were four founding provinces), but 
first and foremost - I repeat - federalism was the result of 
a compromise without which the people of Quebec, and the 
French nation ange homeland is Quebec, would never have 


” 


accepted the new system. 
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We are the only representatives of our race, ona 
continent where everyone else is and remains forever desti- 
ned to speak another ianguage and to live another culture; 
it is for this reason that Quebec insisted from the beginning 
Cid, ao tie very leanast aw chave, TOrsicselt alone, a 
democratic parliament with sovereign powers in the areas 
which at that time were felt to be essential to maintaining 
and, developing L.ts national uadentity. | ait goes-without saying 
that these powers are still essential, particularly in the 
spheres of language ene, and education. There can be no 
question of taking these powers away from our National Assembly 
in any way, nor can they be to the slightest degree subject 
to outside decisions. And if there are those who would like 
to do that be going over our heads, I must say very simply 


that they would not be out of the woods even then. 


Here is something else, and I think that everyone 
is agreed on this: we realized over the years that as time 
went on these powers defined over a hundred years ago were 
becoming less and less adequate for the satisfactory deve- 


lopment of our societies, in particular that of Quebec. 


The evolution that has been carrying all of us 


along, particularly since the Second World War, led us, 


“whether we liked it or not, to realize that the old federal 
mould was obsolete. This is why we began speaking of con- 


stitutional revision or renewal, and making the many attempts 


at it, all of which have so far failed. Here I do not 

claim to speak for the others; I will just say that as far 
as we are concerned, as Quebecers, these attempts have 
failed, because they quite eete bypassed what is essential. 
and hae is essential - the key, for us - 1s the division of 
powers. For the past thirty or forty years at least, as 

our society became more modern and felt the need to 

equip itself with new or more complete tools, every govern- 


ment of Quebec, without exception, has continally called 
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for these tools. I am speaking, for example, about 

what my immediate predecessor, Mr. Robert Bourassa, called 
cultural sovereignty, which includes communications. In 

1867 communications meant the telegraph, which did not have a 
tremendous importance for people's identity, but now we 

have the telecommunications galaxy, which for better or 
worse is the daily extension of academic education; that 
means that all our Lives; individually and collectively, 

are affected. This is the heart of what is called popular 


education, which is important for the identity of a distinct 


society. 


I am also talking, when I speak of the need for 
changes in powers, of instruments and means of economic 
development, which for reasons we know well is now at the 
centre of the concerns of all our fellow citizens every- 


where. 


Quebec needs these tools and means of economic 
development not only because its government, like all the 
provincial governments, is closer to both the problems and 
the opportunities for development, but also because it 
represents a society that, while it is just as North 
American as UNE Sth obee is also completely different, and 
is therefore not as nae ieee A French-speaking Quebecer is 
less mobile that any other Canadian; that is normal. And 
that accordingly requires that this society have the 
greatest possible number of opportunities and tools for 


progress - at home, if you like, and in its own possession. 


In point. OfL,ract, 1t' s a Matter Of Obtaining a 
much broader range of action in the area of social policy. x 
That stands to reason. When a society is different, 


its approaches and priorities may necessarily be different 
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astwelle Ai political system that failed to take 

this into account would soon lapse into absurdity. Thus 

any renewal - since that is what we are coming to talk about here 
- any renewal of the system, to be valid, I would» even say 

to be viable for Quebec, would have to be achieved via 

such a practical acknowledgment, a concrete acknowledgment 
of its national identity and of the requirements this entails 
for the future. And, needless to say - at least there 
should be no need to say it although it is probably better 
to point it out since there are game who might forget it - 
needless to say the people of Quebec, like any other people 
of the world, would not consider for a moment giving up the 
right it has and will always have to continue to decide its 
destiny freely. It is obvious that not everything will be 
settled as it should be during this week. Particularly 
considering that the twelve topics before us fall far short 
of covering everything I just referred to. But there are 
some that affect this area directly and that will enable us 
to see whether it is in fact in this direction that we are to 
be committed. As was stressed in June when the federal 

Prime Minister dictated this list to us, the entire summer 
constituted —- and the days ahead will again constitute - a 
test which, in our view, could never be considered the final 
test, regardless™of the resulta...) And ‘should ‘mention 
immediately,as far as we are concerned and to reflect the 
unanimous opinion of the Quebec National Assembly, that 

there will not be - or I am much mistaken - sufficient 
results this week to warrant early patriation of the cons- 

ti Cotiion j40bhiis efamousnatria tion) "in ‘cointof Afact,. is 

not the fine decolonizing gesture it is made out to be. 

That type of over-simplification is quite dangerous - 
throughout the world there are always those who over-simplify 


terribly - its dangerous, that type of over-Ssimplifica- 


tion that tells us that it is backward, almost scandalous, 
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to leave that important, central old paper, to leave it lying 
around in England rather than bring it back to Ottawa imme- 
diately. Because if we are really serious in talking about 
renewal, it 1S not that symbolic old paper that counts above 
all - it could even be left over there - it is the new con- 
tract that we are supposed to be negotiating, even if it 

is not complete and even if not all the clauses are initial- 
led; we have first to see clearly whether this new contract 
looks good and whether everyone really accords it an open mind 


and acts in good faith before signing anything. 


Patriation practically amounts to a premilinary 


signing - we must not forget that. It has always been 


agreed, in fact it's an established, deeply-rooted tradition 
- and an excellent precautionary one at that - that any 
patriation of the Constitution would require unanimity. 
What's more, thinking back to the historical precedent of 
'64/'67, would it not have been not only premature but truly 
ridiculous for representatives of the founding provinces to 
have gone to London and said something like: "We're not 
quite sure what we'want and we haven't really settled any 
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In closing, I should like to Say a word about good 
faith and reg ip iinty ames Eres our referendum in Quebec, we 
in the Government of Quebec had to GhangeaGirection.as lnzs 
change of. direction was painful - I will not» try to conceal 
that from you - but we made the change three months ago, 
without hiding anything from anyone, in plain sight, with 
even a parliamentary commission to Frepor Grom at. We have 
or ed honestly and diligently at this new attempt at rene- 
wal, but - I have to say what I am thinking, and I am not 
the only one around the table - we are obliged to ask our- 
selves whether our federal counterparts have also made a 


change of direction of any kind. After weeks of discussion 
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on these twelve topics, after we have been shown certain sce- 
narios that seem desperately prefabricated, after yet another 
huge advertising campaign paid for out of public funds, 

after the shocking intentions and the temptation to act 
unilaterally disclosed in the last few days by the federal 
Prime Minister - could all these long weeks of intense dis- 
cussion be simply a smokescreen to disguise aims that are 

as Senna st as ever and thesold desire: to offer, not 

a very necessary increase but a Sectecian to their Simplest 


terms,of the powers and freedom of action of the provinces? 


I hope not. We all hope not, but it must be 


admitted that the question is still there. 


Thank you, Mr. Chairman. 


ere ere 
Benes, sie, qa ge 
sae a 


Pepo' S$ evit\ Va eee. 
’ : A 


“ane jaantted im 0. 


stasad So eae ie vor itd aad 2) wee, 
Biya cia + ame ag 
ne Ds “apap Bie ah bells am nites : 
i‘. wien Aa siagbet 5 pid: sang onl aigeaoned 
ors Se ins pees saber bt ay ort? 28,2 7% 


> 
, & 
5 a 


, 7 


ou 


4 cum chbdws 2\don! diet teed ade id mo 
ages) [ite Ss ial seaud, Sit dads hate tm 


nec lad? «sm SuOv Aaa - 


DOCUMENT: 800-14/043 


Government 
Publications 


FEDERAL@“PROVINCIAL CONFERENCE 
OF 


FIRST MINISTERS ON THE CONSTITUTION 


ZABRABSS 
\ 


( oct 161960 | 


COMMUNICATIONS 
NEED FOR CONSTITUTIONAL AMENDMENT 


ON COMMUNICATIONS 


BRITISH COLUMBIA 


Ottawa 
September &-12, 1980 


Se Gras eee ~ Sag 
a 7 


2405, FS VD Be Sesic ez 


— 
PP 


n 


DOCUMENT: 800-14/039 


ea | “ts 

oe oe rey Sie 
; FEDERAL-PROVINCIAL CONFERENCE 
2) ae Es 
FIRST MINISTERS ON THE CONSTITUTION 
ae on Neh ane es Notes for Ao o's | 
: Statement by the Prime Minister of Canada * | 

He TL eatae eames eg Peon Communications : | 


1980 . 


se 


8-12, 


 * September, 


5, ot eae 


204) bd . i 7 
- eaP ons ie 6 43 2 agen 


aS 


esx) (3 4a i Vaso.) iS 
——— a i ay a 


- 


es 
me 


COMMUNICATIONS 


wy 


In approaching our discussion of jurisdiction 
over communications, we should ‘be mendiul “of the 
extraordinary, raplaity with on technological change 

#) “has occurred and is still cay ene in the field of 
electronic communications. This change is creating what 


has been called the "information society”. itidraws 


comments such as the following from observers: 


- electronic communications have a greater and 


greater impact on all aspects of our lives; 


- they serve to bring people together over 


distances and across political borders; 


=. every sector of communications: telephone, 
broadcasting, cable, satellites, computers, 
interconnects with every other part in networks 


9)) ae SOL greater and greater complexity. 
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“These qualities of SRL ES ete ke are particularly 


important in a country Like Canada where distances are so 
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“large and where ‘the ‘diversity of languages, culture and 
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including telephones. Any new constitutional arrangements 
must hold the promise of improvement in services for 

the individual citizen, for the economy, and for the 


future of the country. 


In communications, we are being asked to transfer 
broad powers to the provinces right across the board. 
The requested Cranste peewoulGa anclude’ control of ald 
telephone companies and telecommunications carriers, 
including interprovincial and international services. 
The entire operations of the cable industry would pass 
into provincial hands. In conventional broadcasting, only 
the CBC would remain a federal responsibility, together 
with some authority over the commercial use of programming 
received off-air from American television stations. 
Moreover, Tea ee demands, the authority of 
the Government of Canada over the use of the frequency 
spectrum would be confined to its technical aspects. 
In regard to satellite communications, we are asked to 
confine federal authority to the satellites in orbit 
leaving phe aeovincae to regulate and control the use of 


stations on the ground. 


The “Canadian getty is entitled to ask what 
"benefit to ‘canada, LO eoedienee to the Canadian economy 


aris to be, expected from such a gundamental transfer of 


ae authority and we have asked ourselves that same question. 


weit 


“eWe- have concluded we cannot accede to the demands of. 


near 


* provinces. but. we are, nonetheless, proposing important 


. transfers which,I ‘shall now summarize. 
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“Concerning telephone, we are prepared to 


transfer, jurisdiction over alt telephone companies inside 


ea province. . ‘This would mean that authority over Bell 


Canada, one : Canada’ Ss largest corporations, would be 
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transferred to Ontario and Quebec. It would also mean 
that authority over British Columbia Telephones would 
be transferred to the Province of British Columbia 

and authority over Terra Nova Tel in Newfoundland to 


that province so that all provinces would be in the same 


Position in relation to their telephone utilities. 


The federal position is clear and simple: 


_ what goes on within a province should be provincial; 


what is interprovincial or international should remain 
federal. The Government of Canada would retain authority 
over matters of national interest like interprovincial 
and international rates and services. Teleglobe, Telesat 
and CN/CP Telecommunications would remain under federal 


authority. 


Cable is a more complex question. Like 


Telephone, a ts puYsicat equipment. isyocally installed. 


However, a very large portion of the messages it carries - 


like radio, television, films, etc. - comes from outside 
the province or indeed outside the country. Its 
activities also have enormous impact on broadcasting. 


Thus it is not an easy subject. 


‘Here also, we are proposing important Sa ee 


of authority to the provinces. Again we are guided by 


&, 


(ye nerasprovincial interprovincial principle. 


2 aX 


y x . ¥ 


‘Thus, we Pinas to transfer to the provinces 


* « 
tow 


eer to determine franchise areas and issue licences; 


to Eis ‘subscription rates; iets authorize and regulate 


community, ‘instructional, and Pay TV ieain ‘the province 


and related advertising; Xs) radiate the two-way use of 


emaie for business purposes and access to information 
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banks; and to authorize and regulate fire alarm, burglar 
alarm, and other security services. Cable undertakings 
serving subscribers in more than one province would 


remain under federal authrity. 


Cable systems would have to carry a national 
program service, as defined by Parliament. The use of 
all foreign programming would be subject to federal 


regulation. 


In broadcasting, provinces propose that the 
Government of Canada retain the primary responsibility 
only for the CBC and networks serving. four or more 
provinces. In broadcasting, no clear separation can be 
made between what is local, regional or national or 
between the public and private sectors. Thus, we can 
see only confusion arising from the provincial request 


TOL a Civics toneOol autnOoricy aieciis 11e.d. 


Hertzian waves that form the frequency spectrum 


cannot be limited to a particular locality and use of 


the spectrum is subject to international agreements. 


Similar considerations apply to the use of space, and to 
satellite communications. We therefore believe that it 
would be inconsistent with the federal government's 


responsibility to make transfers of authority with 


regard to the spectrum or to space communications including 


‘related stations on the ground. 


. These are the proposals of the Government of 


Canada. They involve - between our two levels of 


es government - very important divisions of responsibility 


invaer lero cwhere the various industries and technologies 


“°° are closely related and where the objective is keeping 
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Set 
people in touch over distances. We believe that 


whatever solutions we arrive at as a result of our 
discussions, it will be necessary to develop co-operative 


institutions and mechanisms to preserve the essential 


role of communications in Canada. 
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SEPTEMBER 7, 1980 


COMMUN] CA | [ONS 


BRITISH COLUMBIA AGREES THAT COMMUNICATIONS HAVE AN IMPORTANT 
PRIORITY IN AMENDMENTS TO CANADA’S CONSTITUTION, BECAUSE THE 
TELEPHONE WAS NOT EVEN INVENTED TILL EIGHT YEARS AFVER THE B.N.A, 
ACT WAS PASSED, AND THE INVENTION OF RADIO FOLLOWED LONG AFTER 
THAT, THE TIME TS LONG OVERDUE FOR A NEW DECISION-MAKING PROCESS 
TO REPLACE ThE SECCESSION OF INDIVIDUAL COURT CASE PRECEDENTS ON 
COMMUNICATIONS THAT WE ARE LIVING WITH TODAY, 


THE PEOPLE OF BRITISH COLUMBIA NO LONGER HAVE TO LOOK TO THE 
CENTRAL GOVERNMENT FOR THE EXPERTISE TO HANDLE OUR TECHNICAL 
PROBLEMS. AS WITH THE OTHER PROVINCES, AS OUR POPULATION HAS 
INCREASED IN SIZE AND SOPHISTICATION, WE HAVE BECOME MORE AND MORE 
RESTLESS WITH EXCESSIVE FEDERAL INVOLVEMENT IN MATTERS #E SEE AS 
PRINCIPALLY LOCAL CONCERNS. COMMUNICATIONS IS ONE OF THESE. 


NOWADAYS OUR HOMES ARE PROTECTED NOT ONLY BY THE LOCAL POLICE 
FORCE AND FIRE DEPARTMENT, BUT ALSO BY ALARM SYSTEMS OrreRED 
AS PART OF A TELECOMMUNICATIONS PACKAGE THE “WANT” ADS IN THE 
LOCAL NEWSPAPER WILL SOON BE SUPPLEMENTED BY INFORMATION WHiCh 
A PERSON CAN CALL UP ON THE SCREEN OF HIS HOME T.V. SET. 


MORE AND MORE WE ARE FINDING THAT EDUCATIONAL OPPORTUNITIES ONCE 

LIMITED TO THOSE LIVING IN THE LARGER CENTRES CAN NOW BE EXTENDED 
TO PEOPLE EVEN IN REMOTE COMMUNITIES BY TELECOMMUNICATIONS. THE 

PROVINCES HAVE A LEGITIMATE ROLE IN THE EXPANDING COMMUNICATIONS 

FIELD, AND THIS IS AN APPROPRIATE TIME TO REDEFINE IT. 
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B.C, SUPPORTS BEST EFFORTS DRAFT 


OVen THE PAST FEW MONTHS, MINISTERS AND OFFICIALS HAVE BEEN 
WORKING HARD TO FIND A FORMULA FOR REDISTRIBUTION OF POWERS 
RESPECTING COMMUNICATIONS THAT WILL SATISFY ALL PARTIES. THEY 
HAVE MADE GREAT PROGRESS, WE HAVE BEFORE US THE REPGRT OF 
MINISTERS WHICH INCLUDES TWO DRAFT PROPOSALS FOP CONSTITUTIONAL 
AMENDMcNT. BRITISH COLUMBIA SUPPORTS THE DRA TLED 

eBEST ser PUR ts DRAB 


SPEAKING IN SUPPORT OF IT, MR. CHATRNAN, IT WISH TQ MAKE THE 
FOLLOWING POIN:S: 


J. TTS APPROACHS: OF CONCURRENT SRUISDICTION WITH SPECIFIED 
AREAS OF RESPECTIVE PARAMOUNTCY, REFLECTS A THEME WHICH 
HAS BEEN APPARENT FROM THE QUTSETSNAMELY, THAT BOTH 
ORDERS OF GOVERNMENT dAVE EXTENSIVE INTERESTS IN 
COMMUNICATIONS, 


27 HE BEST EFFORTS, DRARISEGIVESA THE EDERAL GOVERNMENT A FREE 
HAND IN AREAS Or ADMITTED FEDERAL CONCERN, SUCH AS NATIONAL 
BROADCASTING NETWORKS, FOREIGN BROADCAST SIGNALS, AND USE 
OF TELECOMMUNICATIONS WORKS IN TIMES OF NATIONAL EMERGENCIES. 


~ 3, IT INCLUDES PROVISIONS TO ENSURE THE FREE FLOW OF INFORMATION 


WITHIN CANADA AS A WHOLE, AND TO AVOID DISRUPTION OF SERVICE 
IN THE EVENT OF CONFLICTS BETWEEN PROVINCES, 


4, AT THE SAME TIME, IT GIVES THE PROVINCES SUFFICIENT SCOPE, 
IF THEY CHOOSE TO DO SO, TO COORDINATE COMMUNICATIONS WITHIN 
THEIR BOUNDARIES SO AS TO COMPLEMENT OTHER PROVINCIAL 
PRIORITIES. | 


S, WITH SAFEGUARDS, IT ASSUMES RESPONSIBLE STEWARDSHIP BY 
BOTH LEVELS OF GOVERNMENT, AND ASSIGNS TC EACH LEVEL 
SIGNIFICANT ROLES WHICH CAN BE CARRIED OUT WITHOUT UNDUE 
INTERFERENCE FROM THE OTHER. 
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BY CONTRAST, THE FEDERAL DRAFT IS EXTREMELY PATERNALISTIC, 
ROLES SAID TO BE EXCLUSIVE PROVINCIAL JURISDICTION UNDER 
SECTIONS 920Y) AND (Z) ARE IN FACT SO RESTRICTED BY EXCEPTIONS 
AND BY EXCLUSIVE FEDERAL JURISDICTION CONFERRED BY SECTIONS 

91 QD, OO), (Y), AND (Z) THAT THERE IS VIRTUALLY NO POWER A 
PROVINCE COULD EXERCISE WITHOUT BEING FETTERED BY OVERRIDING 
FEDERAL AUTHORITY, 


IMPLICATIONS FOR B.C, 


IT 1S AN ESTABLISHED POLICY OF THE GOVERNMENT OF BRITISH 
COLUMBIA THAT THE MAJOR CARRIER IN THE PROVINCE, B.C. TEL, 
SHOULD BE REGULATED PROVINCIALLY RATHER THAN FEDERALLY, IN MUCH 
THE SANE WAY AS YOU FIND IT IRRITATING TO HAVE TO GO 10 
WESTMINSTER ANY TIME SOME ASPECT OF OUR CONSTITUTION NEEDS 
AMENDING, MR, CHAIRMAN, SO DO WE FIND IT IRRITATING TO HAVE 

10 GO TO OTTAWA rOR ADJUDICATION EVERY TIME B.C, TEL HAS SOME 
ASPECT OF ITS TARIFF 70 AMEND. IN SEEKING THAT JURISDICTION, 
HOREVER, WE HAVE CONSISTENTLY REJECTED THE ADMINISTRATIVE 
NIGHTMARE TO BOTH COMPANY AND GOVERNMENT THAT A SPLIT IN 
REGULATORY AUTHORITY BETWEEN INTRA AND iNTERPROVINCIAL ASPECTS 
COULD CREATE, 


THE BEST EFFORTS DRAFT GIVES A CLEAN, CONSISTENT AUTHORITY TO 
THE PROVINCE OVER THE WHOLE COMPANY, 


OUR RECENTLY-CPREATED KNOWLEDGE NETWORK OF THE WEST COMMUNICATIONS 
AUTHORITY IS JUST THAT -- A COMMUNICATIONS AUTHORITY FOR THE 
PURPOSE OF INCREASING THE AVAILABILITY OF EDUCATIONAL COURSES 
THROUGHOUT THE PROVINCE. THERE IS NO REASON FOR FEDERAL INVOLVE- 
MENT IN IT, EVEN THOUGH IT MIGHT IN SOME CASES SHARE THE SAME 
FACILITIES AS THE CARRIAGE OF BROADCAST PROGRAMMING. THE BEST 
EFFORTS DRAFT WOULD GIVE BRITISH COLUMBIA FREEDOM TO DEVELOP 

THE KNOWLEDGE NETWORK IN THE BEST INTERESTS OF THE PEOPLE OF 

THE PROVINCE, | 
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ONE OF THE COMMITMENTS MADE IN THE RECENT MERGER CF PREMIER 
COMMUNICATIONS WAS TO INCREASE SERVICES AVAILABLE TO SUBSCRIBERS 
OF THE AFFILIATED CABLE COMPANIES IN BRITISH COLUMBIA, 

ADOPTION OF THE BEST EFFORTS DRAFT WOULD PERMIT THOSE SERVICE 
IMPROVEMENTS TO GO AHEAD WITHOUT HAVING TO WAIT IN ThE LONG 
QUEUc FOR CRiC APPROVAL, 


FINE TUNING 


THERE MAY BE SOME POINTS IN THE BEST EFFORTS DRAFT WHERE A LITTLE 
FINE TUNING WOULD BE APPROPRIATE. THERE MAY BE A FEW SPOTS WHERE 
IT COULD BE INPROVED, BRITISH COLUMBIA HAS NO OBJECTION TO 
MINOR CHANGES BOING CONSIDERED. HOWEVER, ITS CONCEPT IS SOUND; 
IT 1S A WORKABLE PROPOSAL IN THE OPINION OF ALL TEN PROVINCES, 
AND BRITISH COLUMBIA SUPPORTS ITS ADOPTION IN ESSENTIALLY 11S 
PRESENT FORM, 
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REVISED 
Poe. 1. DRAFT PROPOSAL 
OR TOP TC. S 
THE SENATE: _ PART! 
Senate within 1. There shall be a second chamber styled the Senate which, 
the Parliament ; : 
Pe tarada together with the Queen and the House of Commons, shal] 
comprise the Parliament of Canada. 
Membership 2. The Senate shall have one hundred (100) members. 
Councillors 3. (a) Twenty of the Senate members, each two of whom are 
to be appointed by the Lieutenant Governor in Counci} 
of each province and styled Councillors, shall, in 
® relation to matters cited in Part I!, Section you 
form themselves into a body to be called the Counci] 
of the Provinces and shall exercise such powers of 
ratification as are specified in Part Ll5Sectiones: 
X {b) Councillors may also debate and vote on all other 
matters coming before the Senate. 
Senators 4, The remaining eighty members of the Senate shall be styled 
senators, eight of whom shall be appointed by the Lieutenan: 
Governor in Council of each province. 
Tenure of bn Waleetachesenatrorsshal!l hold office. for eight years. 
senators (b) Initial appointments by the Lieutenant Governor in 
Council of each province shall be staggered, so that 
appointments will be equally divided into two (2), 
four (4), six (6), and eight (8) year terms. 
Reappointment 6. (a) The Lieutenant Governor in Council of each province 
of Senators . 4 
@ may reappoint any senator for a second term. 
(b) No senator may serve more than two terms. 
Qualifications 7. Subject to 6(a) and (b), the legislative assembly of a 


of Senators : , Pee , : 
Fi Provincewymay prescr! belthe tqdabi fications “for vets, Senators. 


Federal 8. The Federal] Cabinet may designate any person or persons, 
eh including federal Cabinet ministers, who shall be entitled 
Spokesmen 


to appear in the Senate and to speak to any matter before 


the Senate. 


Votes 9. (a) All members of the Senate shall have one vote. 
(b) All matters coming before the Senate shall be decided 


by a Simple majority of members present. 


Powers 10. The Senate shall review and vote on all federal bills cominc 
from the House of Commons except: 
(a) appropriation bills; 
(b) those bills or actions in relation to matters pursuant 


to Part Il, Section 10, which are reserved for the Court, | 


@ of the Provinces. 
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THE SENATE 


___ 


(a) -Unlese otherwise specified herein, the failure of 
legislation to receive the required simple majority 
of the votes cast by the members present shal} susven. 
the legislation for a period of ninety (90) days, 

(b) After ninety (90) days, such 4 suspension may be over- 
ridden by a repassage of the legislation tn the House 


of Commons requiring one reading and a simple majorits 


With the exception of matters referred to in section 10(a) 
and (b) above, the Senate shall have power to initiate bilis 
and to refer those bills which have received Senate aporoyv. 


to the House of Commons. 


(a)” ThesSenate shall have power to determine its own 
procedure. 
(b) A simple majority of members shall be necessary for 


the establishing of any rules of procedure. 


McaoeNALee PARI I] 
COUNCIL OF THE PROVINCES 


There sheliibe a body within the Senate to be called the 


Council of the Provinces. 
The Council shall have twenty (20) members. 


The Lieutenant Governor in Council of each province shall 


appoint two members of the Council. 


The Lieutenant Governor in Counci) of each province shal] 
designate one member to be the head of that province's 


delegation. 


Each member holds office at the pleasure of the Lieutenant 


Governor in Council of his respective province. 


(a) A member of a provincial legislative assembly may also 


be a member of the Counci}. 


(b) Subject to (a) the legislative assembly of a province 
may prescribe the qualifications for its members to 
tne Council. 

The federal Cabinet may designate any person or persons, 

including federal Cabinet ministers, who shall be entitled 

to appear in and speak to any matter coming before the Coun 


Cael bach province shall have one vote on every matter befo: 
the Counci). 
(b) The vote of each province shall be cast by the head of 


that province's delegation or his designate. 
(a) Unless otherwise specified herein, the ratification of 
any matter coming before the Council requires a two- 


thirds majority of the votes cast. 
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Unless otherwise specified herein,the failure of 
legislation or an appointment to receive the re- 
quired majority means that the legislation or 
appointment shall not take effect. 

Legislation on which the Council has made no 

decision within ninety days from the time of referra} 
shall be deemed to be ratified unless an extension 

of the time is made by the federal] government. Appoin 
ments on which the Council has made no decision withi 
thirty days from the time of referral] shall be deemed 


to be ratified. 


Powers 10. Matters coming within the following classes shall be refer 


to tne. Counci J ifor ats consideration, debate and dispositi 


according to Section 9, namely 


(a) 


(b) 


Ge) 


@ 


+f 


oa 


The exercise by the Parliament of Canada of the dec} 

tory power pursuant to Section 92(10(c). 

(i) Laws of the Parliament of Canada initiating gene: 
conditional grants to the provinces in relation t 
matters within exclusive provincial jurisdiction. 

(ii) Ht 

Ui) @aLaws of (theeParl aments oft Canada made Dursuant tc 
the opening words of Section 91 or actions of the 
Government of Canada pursuant thereto, which have 
the effect of suspending in whole or in part the 
normal distribution of legislative powers between 
the Parliament of Canada and the legislatures of 
one or more of the provinces, except in cases 
where there is a State of réal Roe Pr tice Wal 
invasion or insurrection. 

(ii) Any measure taken to deal with real or apprehende 
insurrection will become inoperative fifteen days 
after having been proclaimed unless it is ratifie 
by the Council. 

Laws of the Parliament of Canada, or sections thereof, 

which are to te administered by provincial governments 

Approval of appointments to the managing bodies of suc 

federal boards, commissions or agencies, as are deter- 


mined from time to time by the Conference of First 


Ministers, to have significant interest to all or some 


~ of the provinces. 


}. Such matters might also include: 


"Laws of the Parliament of Canada initiating payments to classes of 
individuals of institutions in relation to matters within exclusive 
r ; provincial jurisdiction". 
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Dualism 


Procedure 


Ze 


(f) Other matters which have emerged or might emerge 
in the overall process of constitutional review 
which the First Ministers deem appropriate, 

In the case of any matter coming before the Council whic 

iS in relation to the French language or French culture 

the ratification of the Council] would require that tha 
two-thirds majority prescribed by Section 9 (a) include 


the affirmative vote of Quebec. 


(a) The Council shall have power to determine its own 


procedure. 


(b) A simple majority only shall be necessary for the 


establishing of any rules of procedure. 
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iranscrapt of the Prime Minister' Transcription de la. déclaratiror 


Opening Remarks at the First du Premier Ministre lors de 


Minister's Conference, September 8, 1980 l'ouverture de la conférence 
des Premiers Ministres le 


8 septembre 1980 


Ottawa 


Ottawa 
September 8-12, 1980 


du 8 au 12 septembre 1980 
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TRANSCRIPT OF THE PRIME MINISTER'S OPENING REMARKS 
AT THE FIRST MINISTER'S CONFERENCE, SEPTEMBER 8, 1980. 


TRANSCRIPTION DE LA DECLARATION DU PREMIER MINISTRE 
LORS DE L'OUVERTURE DE LA CONFERENCE DES PREMIERS 
MINISTRES LE 8 SEPTEMBRE 1980. 


THE CHAIRMAN: (THD RIGHT HONOURABLE 


PIERRE ELLIOTT TRUDEAU, PRIME MINISTER OF CANADA): 


A l'ordre mesdames et messieurs, 


can we come to order please. 


Je voudrais d'abord souhaiter la bien- 


venue 4 tous ceux qui vont suivre cette conférence. 


I would like to welcome everyone in 
this room and all those watching the proceedings 
through television or listening to them through 
radio. We are starting yet another of these 
Federal-Provincial Conferences on the Constitution. 
All have been important, but this one may be 
particularly important. It may be the most 
important since the 1864 one. Since the Quebec 
Referendum last May gave the people of Quebec a 
change to state clearly that they wanted to remain in 
CanacGa and most of us around this table undertook 
On that occasion to ensure that there be 
Constitutional renewal and this is the first time 
we meet as First Ministers all fervently hoping 
I am sure that there will be a definite impetus 
given to Constitutional renewal. 

I would first like to welcome the 
observers and amongst them the official leader of 
the Opposition and the leader of the New Democratic 


Party and many other Parliamentarians are joining 
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them as observers. Many observers nominated by 
the provinces. I would like to acknowledge the 
presence in particular of official observers of 
the territorial delegations led by the Honourable 
George Braden, leader We theExecyutive Committee 
of the Government of the Northwest Territories 
and a Mr. Chris Pearson, leader of the Government 
of ehé BUROM Territory. - Inis is the carst tame 
that the territories are represented as observers, 
not as part of the federal delegation represented 
through their Commissioner but by their elected 
representatives as independent observers. 

I would also like to welcome 
representatives of the three national associations 
of native peoples. J] mention in particular 
Mr. Del Riley of the National Indian Brotherhood, 
Mr. Charlie Watt and Mr. John Amagoalik, 
co-chair persons of the Inuit Committee on National 
Issues, Mr. Harry Daniels, President of the Native 
Council of Canada. These native leaders were able 
to present their views on the 12 agenda items 
pavoud the continuing committee of Ministers 
s0 ably co-chaired by Mr. Chretien and Mr. Romanow 
and we pave their report before us. 

| Finally I want to acknowledge the 
observers from the Federation of Canadian Municipalities, 
Mayor Dennis Flynn, President, et le maire Jean Pelletier, 
first Vice-President of the Federation and, of. 


course, many other observers. 
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At this point I might ask Mr. Ed 
me WACEOn. acting Secretary of the Canadian Inter- F 
: Soe creat Conference Secretariat if he has 
any announcements to make. 
THE SECRETARY: Thank you, 
Mr. Chairman, for inviting me to comment on the 
arrangements which have been made for this 
eS ah These are the Senin aeal ones and 
as usual ehey are described in the material which 
the Bachetar vat has circulated to all delegations. 
The Conference Secretariat’S craft will be happy 
of course to provide additional information which 
any of you made need as the conference proceecs 


and we wish to assist you in any way we can. 


Comme & l'habitude les services du 
eeerecariat seront & la disposition de chacune des 
aé1égations % toute hevure. Au nom de toute 1l'équipe 
du secrétariat, je me Bermets| monsieur le président, 

. de souhaiter % vous et A vos collégues provinciaux 
un déroulement heureux aux pourparlers que vous 
oy entreprenez aujourd'hui. “Merci, monsieur le président. 
Fees : bee: PRESIDENT? Merci, monsieur le 
secrétaire. Alors, mon premier devoir serait d'établir 
'\ordre du jour, nous en avons parlé un peu hier soir, 


et nous étions convenus d'en décider l'ordre ce matin. 
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If I can just state the question 
quite simply, I don't think any of us would want 
to discuss it too LON Le is not all that important 
certainly from my point of view but I suggested 
an agenda to the First Ministers based on the 
recommendations I received from the co- chairmen 
of the continuing committee, Mr. Chretien and 
ve Romanow. Pour delegations propose a different 
Seen rane Propose that they accept the agenda 
coming from the CO-chairmen one changed ite mind 
Friday so now we have a Situation where five 
delegations, five First Ministers would like to 
follow the agenda Proposed and followed it since 
cee the continuing committee Of Ministers 
and three are accepting the one of the co-chairmen 
and two didn't comment, so I imagine they accept the 
agenda proposed by the co-chairmen, Maybe we 
could have a few minutes indicating preferences 
and then get on the peices whatever the agenda 
is), Anybody want to volunteer? 

THE HONHOURABLE MR. STERLING LYON 
(Manitoba) ; Perhaps I could indicate 
emerging aie of a meer of the Premiers yesterday 
-relative to an updating that we received on matters 
that have transpired since the meeting of the 
Premiers in Winnipeg in mid-August, there seemed 
to be a consensus which will be manifested here 
| or not manifested as the case may be that it 


would be Preferable from the Standpoint of opinions 
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expressed at that time if we were attempt to the 


follow schedule that the Continuing Committee 


of Ministers had followed during the summer, 
namely, Resources, Communications, The Senate 
and so on down through the 12 topics. 
That again, as you suggested, sir, 

I don't think anyone is hidebound by that in anyway 
Pe ae but that seemed to be the consensus yesterday 
among the Premiers when we discussed it. 

7 TEE CHAIRMAN: I think 
wHabeme He cochairmen did is attempt to put some 
of the items dealing with division of powers between 
governments and some of the items which don't have 
to do with division of powers but which have 


to do with the Constitution itself, like PaAtraataon, 


..like the Bill of Rights in a mixed order so that 


we could deal with them in that fashion, dealing 
with some of the requests of the provinces for 
more power and dealing with the suggestion made 


by the federal government and cther governments 


that we Batt tate the Constitution and insert in 
“its a Bill of seaL oes I must say we had preference 
itor ee RET hash made by the co-chairmen. It 
“seemed to us that aon might be a proper way to 
deal an all the itens. The most important aspect 
is that I accepted ‘the suggestion of the Premiers 
thats we deal “with all the items together without 


interruption or peny form OF adjournment as had 
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first been proposed for Tuesday afternoon. 
- the Premiers still wish to follow the 
Suggestion of their Chairman, Mr. Lyon, who 
is the Chairman of the Inter-Provincial 
Conference of First Ministers, I hear 

7 


Mr. Levesque saying "Yes." I notice that I 


thinks in-an ertore to be _ friendly to the 


« federal government when they, quand vous avez 


 &tudié ces sujets 1'&t& dernier, vous avez suivi 


l‘ordre f6d6ral, a la conférence, au comité que vous 

avez tenu cet Eté a 1' Assemblée nationale, mais 

Si vous voulez Egalement sBuivre l'ordre proposé par 

les premiers ministres hier, noussommes d'accora. 
HONORABLE M. RENE LEVESQUE, PREMIER 


MINISTRE DE LA PROVINCE DE QUEBEC: Ca va. 


TI'E CHAIRMAN: 


The first Dten or 


the 


agenda will be the opening statements. As Chairman I 


proposed there be no opening statements hoping we could 


~ and I will first call on the Premier of Ontario and 


.~ follow the traditional order at these conferences. 


_ get down to business, but I think I was overruled on that 


exw" t00 and we should have & series of opening statements, 
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Manitoba recommends that the present federal 
jurisdiction with respect to divorce be 
retained, and opposes any proposed transfer 

of this jurisdiction to the provincial govern- 
MENtS Pees eee. 0. 


Manitoba recommends that the present federal 
jurisdiction with respect to divorce not only 
be retained but that federal jurisdiction be 
expanded to include concurrent and paramount 
jurisdiction to deal with the monitoring 

ana enforcement of all custody and maintenance 
orders, whether issued pursuant to federal 

or provincial legislation, p. 11-16. 


Manitoba recommends that the constitution be 
amended to permit the legislatures of the 
provinces to appoint judges with jurisdiction 
to deal with all matters related to family 
law, to facilitate the establishment Of-a 
unified family court system, p.l?. 


Analysis and criticism of arguments advanced 


in support of a transfer of divorce jurisdiction 


to the provinces, p. 18-23. 


Criticism of the most recent federal proposal 
concerning inter-provincial enforcement, p.24- 
27s 


MANITOBA'S POSITION PAPER ON FAMILY LAW 
FOR THE FIRST MINISTERS CONFERENCE 


SEPTEMBER 8 - 11, 1980. 
i adenine Marit Md 


I. INTRODUCTION 
leet a EN 


At the First Ministers Conference in Fehruary 1979, the 
Manitoba Government opposed the proposed transfer of divorce 
Jurisdiction to the Provinces. This opposition has been maintained 
at the most recent meetings of the Continuing Committee of Ministers 
on the Constitution -(C.C.M.C.). Manitoba Attorney-General, Gerry 


Mercier, has put forward the following positions: 


1. That the present federal jurisdiction 
with respect to divorce be retained; 


2. That federal jurisdiction be expanded 
to include concurrent and paramount 
jurisdiction to deal with the monitoring 
and enforcement of all custody and 
maintenance orders whether issued pur- 
suant to federal or provincial legis- 
lation, and 

3. That the constitution be amended to give 
the legislatures of the provinces the 
power to appoint judges with jurisdiction 
to deal with all matters related to family 


law, to facilitate the establishment of 
a unified family court system. 


After two months of meetings of the CoCo Mec. . Mani Copa’ s 
position on Family Law remains unaltered and this is the position 
that Manitoba is advancing at the current Conference of First 


Ministers (September 8-11,1980). 


Se 


At this time, Manitoba is also opposing the ree recent 
Federal proposal concerning inter-provincial enforcement of main- 
tenance and custody orders. It is our opinion that implementation 
of this proposal would only augment existing enforcement problems, 
in addition to creating new difficulties in an area fundamental to 


the entire system of family law. 


This is further elaborated under Heading VI of our paper. 


aie 


II. MANITOBA RECOMMENDS THAT THE PRESENT FEDERAL JURISDICTION 
WITH RESPECT TO DIVORCE BE RETAINED, AND OPPOSES ANY PRO- 
POSED TRANSFER OF THIS JURISDICTION TO THE PROVINCIAL 
GOVERNMENTS. 


If divorce jurisdiction is transferred to the Provinces, 
it will result in a proliferation of new statutory guidelines 
respecting grounds for divorce, corollary relief and enforcement 
which would create serious and complicated legal and social problems 
in our country. It is Manitoba's position that the overriding need 
in the area of divorce legislation is for uniformity and consistency 


througnout the country. 


The high degree of mobility of the Canadian population in 
general, and particularly of that segment of the population which 
is divorced or separated, makes it mandatory that legislation per- 
taining to divorce be consistent throughout the country. The 
Statistical study entitled “The Frequency of Geographic Mobility 
in the Population of Canada", prepared and published by Svtatistics 


Canada in 1978, states at pages 31 and 32 as follows: 


"Among the ages where most geographic mobility 
takes place, persons who were once married but 
were no longer living with their spouses at the 
time of the 1971 Census had consistently higher 
than average mobility rates...changes in marital 
status often entail or are otherwise associated 
with geographic mobility”. 


To allow. Canadians to continue moving freely across the 
country’ and to protect the family which is the basic unit of the 


’ 


Canadian Society, it is mandatory that there be a federal divorce 


ipa 


law providing uniformity with respect to the grounds foe divorce, 
corollary relief and enforcement. Otherwise, there is no guarantee 
that rights with regard to divorce will not be prejudiced merely 

by moving to another province teen separation. It is fundamental 
that divorce legislation remain federal in light of the pressing 
need of modern society for uniform and consistent divorce laws 


throughout the country. 


Manitoba recognizes the concern expressed that family law 
should be responsive to local social and cultural values. However, 
because of the diversity of these values from region to region, it 
is impossible to reflect them completely in legislation, whether 
provincial or federal. The Paramount concern in the area of divorce 
law must be consistency and uniformity. This can only be achieved 
by federal legislation. Local social and cultural values are 
adequately reflected in the discretion exercised by locally appointed 
judges administering federal legislation. For example, the Criminal 
Code, although federal legislation, is administered by the provinces, 
and the variation in sentences imposed for similar offences throughout 
the country indicates that judges sitting on these matters are exer- 
cising their discretion in light of local social needs and values. 

To further ensure that these local needs are being accommodated, these 


sentences cannot be appealed beyond the Provincial courts of appeal. 


The present operation of the Criminal Code has not been 


questioned as it is accepted that uniformity throughout the country 
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is essential in the area of criminal law. It is Manitoba's position 
that uniformity in the area of divorce is as essential as uniformity 
in the area of criminal law, and for this reason divorce should 


remain within federal jurisdiction. 


Directly related to the need for uniformity in the area 
of divorce law is the serious problem of forum shopping, which was 
discussed by Professor Julien D. Payne of the University of Ottawa 
in his paper entitled "Divorce and the Canadian Constitution", 


reported in Volume 18 Conciliation Courts Review: 


"Indeed, a transfer of all divorce power to the 
Provincial Legislatures could result in the 
creation of divorce meccas. Experiences in 
Nevada, Mexico and Haiti indicate that there is 
an economic market in the field of liberal 
divorce laws. Accordingly, a transfer of 
jurisdiction over the grounds for and bars to 
divorce to the Provinces could result in 
competition for:-the "divorce market" by way of 
extremely liberal jurisdiction criteria and “easy 
divorce grounds: . 


The Federal Government has proposed the retention of 
federal power over both the recognition of divorce decrees and 
the jurisdictional basis upon which divorces are granted as a 
solution to the problem of forum shopping. However, it is 
Manitoba's opinion, and the opinion of many family law practitioners 
and legal scholars throughout Canada, that it is naive to assume 


this would significantly prevent forum shopping. For example, 


-/6 


residency requirements giving jurisdiction to grant a divorce would 
not be a serious bar to a person who finds the grounds and corollary 
relief of a particular jurisdiction attractive - that person would be 
willing to reside for the required time in that jurisdiction to 


obtain such benerits. 


The existence of divorce laws varying from province to 
province and the problem of forum shopping also creates a serious 
inequity as a financially independent spouse would be in a preferred 
position with respect to the selection of a favourable jurisdiction, 
and the financially dependent spouse could be prohibited from 
defending a petition adequately due to the costs involved. We 
agree that provinces will not intentionally become "divorce havens"; 
however, diversity of divorce laws pertaining to grounds, corollary 
relief and enforcement will invite the search for a more liberal 


jurisdiction and will in fact result in forum shopping. 


Problems in addition to that of forum shopping have been 
encountered in the United States of America, where- divorce is within 
the jurisdiction of the individual states. The problems are 
discussed in the Rodgers & Rodgers article "The Disparity Between 
Due Process and Full Faith and Credit: The Problem of the Somewhere 
Wife", (1967) Vol. 67 Columbia Law Review,1363, and it is stated 


at page 1378 of this Article: 


"The field of divorce is a fertile ground for 
conflict between the various states; indeed, a 
mobile population, widely conflicting views of 
many questions of domestic relations, and the 
frequency of litigation have combined to make 
interstate divorce the most persistent and pre- 
plexing of the full faith and credit problems". 


Professor J. G. Castel, Osgoode Hall Law School, York 
University, Toronto, in the Ontario 1979 McGill Law Journal 


at Page 651 commented on the America situation: 


“The American case law, while it has illustrated 
that divorce can be effectively adjudicated by 

the separate sovereignties, has not demonstrated 
that this can be done with optimal efficiency... 


_..a number of American authors in spite of 
constitutional prohibition, have suggested 
federal legislation in the area of divorce as a 
possible method of achieving uniformity. 


In the absence of compelling reasons for trans- 
ferring competence over divorce from the federal 
Parliament to the provincial legislatures, it might 
be preferable to leave things as they stand. 
Provincial competence could give rise to the very 
real perils of added litigation, inconsistent 
judgments regarding marital status and general 
confusion." 


The irony inherent in the proposal that Canada should 
now consider moving towards the system presently in existence 


in the United States of America is pointed out by Professor Payne: 


“Indeed it is ironic that Canada is moving towards 

an exclusive provincialization of family law matters 
whereas Australia has recently moved towards a federal 
regime and the United States has long been searching 
for a uniform Marriage and Divorce je ee 


Ail ia 


The concept of uniform legislation adopted by each 
state is the solution towards which the American States appear 
<9 be moving in an attempt to deal with the eeotestancies and 
inequities created by their system. However, this solution is 
at best a piecemeal one as each jurisdiction is at liberty to 


enact this legislation or not, as it chooses. 


The Canadian experience with the unified reciprocal 
legislation adopted by most, but not all, provinces in the area 
of enforcement of maintenance and custody orders reveals 
tremendous discrepancies in the recognition and enforcement of 
orders across provincial boundaries as a result of differing 
provincial laws and procedures. In light of the history of our 
existing “uniform" legislation, it is naive to expect the 
Provinces to approach the problem of divorce with any oreater 
consistency should jurisdiction in this area be given *o each 
individual province. Bringing Givorce into the provincial realm 


would only compound the existing problems: 


It is significant that the position Manitoba is taking 
with respect to the retention of federal jurisdiction in tthe 
area of divorce is a position also favoured by most family law 


practitioners and women's organizations across the country, many 


of whom have publicly endorsed our position and expressed their 


espesition to the proposed transfer Or aivorce jurisdiction to 


*4elr nrovincial gcvernments. 
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The following Resolutions are significant: 


i The National Action Committee on the Status of Women, 
at its annual meeting held in March of 1979 in Ottawa, passed 


the following resolution: 


"WE RECOMMEND THAT FEDERAL JURISDICTION OVER 
DIVORCE NOT BE RELINQUISHED TO THE PROVINCES, 
AND WE FURTHER RECOMMEND THE IMPLEMENTATION 

OF A UNIFIED FAMILY COURT SYSTEM IN EACH 
PROVINCE AND TERRITORY, WITH ADEQUATE AND 
CONTINUING FEDERAL FUNDING SPECIFICALLY 
ALLOCATED TO THE UNIFIED FAMILY COURT SYSTEM’. 


The Committee's Executive reviewed and confirmed this 
position, which was then officially presented to the Honourable 


Jean Chretien and the Honourable Francis Fox on June PStr, = L980 


in Ottawa. 


2% The Canadian Bar Association at their 6lst annual meeting 


held in Calgary on August 28th, 1979 passed the following resolution: 


“BE IT RESOLVFD THAT THE CANADIAN BAR ASSOCIATION 
IS OPPOSED TO THE PROPOSED TRANSFER OF POWER OVER 
MARRIAGE AND DIVORCE FROM FEDERAL TO PROVINCIAL 
JURISDICTION.< 


This resolution was endorsed and approved at a meeting 
of the Provincial Chairpersons of the Family Sections of the Canadian 


Bar Association in Montreal on January 4th and Sth, 1980. 
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a The National Council of Women of Canada passed the 


following emergency resolution in Winnipeg on May 28th, 1980: 


“WHEREAS THE NATIONAL COUNCIL OF WOMEN OF CANADA 
BELIEVES THAT THE TRANSFER OF JURISDICTION OVER 
DIVORCE FROM THE FEDERAL GOVERNMENT TO THE PRO- 
VINCES, AS AGREED IN PRINCIPLE AT THE FEDERAL 
PROVINCIAL CONFERENCE OF THE CONSTITUTION OF 
FEBRUARY OF 1979, IS NOT IN THE BEST INTERESTS 

OF CANADIAN FAMILIES: THEREFORE BE IT RESOLVED, 
THAT THE NATIONAL COUNCIL OF WOMEN OF CANADA 

URGE THE GOVERNMENT OF CANADA TO RETAIN THE 
JURISDICTION OVER MATTERS OF DIVORCE". 


The Canadian Advisory Council on the Status of Women 
has expressed concern with regard to the proposed ee ae In 
the Council's annual report for the 1979-1980 year, dated June 
loth, 1980, and addressed to the Honourable Lloyd Axworthy as 
Minister responsible for the Status of Women, it is stated at 


page 7: 


"The Canadian Advisory Council on the Status of 
Women strongly objected to the proposed transfer 

of jurisdiction over divorce from the federal 
government to the provinces until the impact of 
this transfer had been thoroughly studied to assess 
its effect on women." 


This matter was to be discussed further by the Council 
at its annual meeting in Ottawa on September 5th and 6th, 1980, 
but unfortunately this meeting has been postponed as a result of 
of a strike by federally employed translators») One of the major 
issues of this strike is maternity leave benefits, and the 


Executive of the Council decided on September 2, 1980 that in 


support of this issue its members would not cross the picket line. 
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iil. MANITOBA RECOMMENDS THAT THE PRESENT FEDERAL JURISDICTION 
WITH RESPECT TO DIVORCE NOT ONLY BE RETAINED BUT THAT 
FEDERAL JURISDICTION BE EXPANDED TO INCLUDE CONCURRENT 
AND PARAMOUNT JURISDICTION TO DEAL WITH THE MONITORING 
AND ENFORCEMENT OF ALL CUSTODY AND MAINTENANCE ORDERS, 
WHETHER ISSUED PURSUANT TO FEDERAL OR PROVINCIAL LEGIS- 
LATION. 


With the high incidence of separation and divorce, and 
the increased mobility of the population across provincial boundaries, 
uniform standards concerning the recognition and enforcement of 
maintenance and custody orders are essential if these orders are to 


have any practical effect. 


Vigorous and consistent enforcement of maintenance and 
custody orders is a matter to which Manitoba attaches a high priority. 
Although most of the Provinces have passed uniform reciprocal enforce- 
ment legislation dealing with maintenance and custody, there are 
serious discrepancies in the rules, practices, and procedures that 
exist throughout Canada which result in inefficient, and in some 
cases a total lack of, enforcement. For example, under the recent 
computerized Maintenance Enforcement Program implemented in Manitoba 
all orders of maintenance, whether issued pursuant to provincial 
legislation or divorce legislation, and whether issued within Manitoba 
or outside ani eaua, are automatically enforced by the Attorney- 
General's Department on behalf of the recipient of maintenance and 
legal counsel is provided by the Department to represent the recipient 
at no cost to the recipient. It is our understanding that we are the 


only Province which provides so complete a service. 


cups 


re 


A oa ‘ 
la ba ts. AG 
) . 
i 7 S 
aA @ 
wt a 

“ 

yw 

. 
hd 

-“€ ¢& Pe 


Bo MOUAMNT WOM GRA VOTES 22K “Oa 


out AROS TORRE Bat: Tel RO ee 


om cute: TRA a LINO Toe SOV TS: Cee ae 
Wo RCULI8 OT CHMMERR Ad KOTTOIGRERI Rss 
ace awe utr Saad OF BOTT ILCRISR Ey 


WAT“ IVERS BO £25483 OF. yuAUaA eT 4a 


a 
) 


a 


ewVlimyiee i 


a —- 


gtr: * ened lendi tea? ‘ads iti 


i ee | 


7 : ‘ot ie ; 
} ear owe G27 %o 4gbhlicer beeseioiree 
: 


ye. 
ot v 
cupese: ats gastte=qes 257) Seca, same 
: j , =e ly) 
‘ ry : om Wy 
ag ss tebveo VESreuS GAs) Sorprsee 
; . i 
rs - a m rey OP 7 [ 
jnst3e i45:77906  Vapoee 
\ 4 . 
} ina). i.te BVOSSe , 
. &°22 8790 
t e6 g' + = | 
~ » Z ci a en p= ? 
i €8.20 44° tos 
7 af ‘a. ' 
= 
rF 4 5 ‘ . 
; i os 
j “a » | 7 Ste s ] : a ya >a *y 
ve 
= r ~~ 
i é x ores — - S)) > we. 
a 


- 


tw fia £32] rig rove yo: tajaiteen 
7 


Hy 7 
‘ SAIC TY = BUGS 26M ase ou 

> F ¢ 4 "> a lan 2206 ele 

ee 

j afi ry semua : 

> =e 

2 . noe aa 
S225 


on 


Lack of enforcement is a problem recognized by the Law 
Reform Commission of Canada in its Study Paper entitled "Family 


Law: Enforcement of Maintenance Orders" published in 1976: 


"By far the most pressing problem respecting 
maintenance orders is the Very substantial - 
percentage that are allowed to fall into arrears. 


As was said in The Family Court. 


"It is well known that many court orders regulating 
family matters, and particularly orders for 
Maintenance, go unheeded. It is estimated that 
some degree of default with respect to obligations 
arising under maintenance orders occurs in as many 
as J/5 pér cent of all; orders”, 


Enforcement is further complicated by the delay and 
expense involved in registering and enforcing orders through a 
different court system each time either party affected by the 


order moves across provincial boundaries. 


The various provinces also attach ditsering orion ties 
to the reciprocal enforcement of maintenance procedures resulting 
in still further inconsistencies and problems. Therefore, it is 
Manitoba's position that there should be a federal enforcement 


system to overcome these discrepancies and difficulties. 


The history behind reciprocal enforcement of custody 
orders has been even more problem-ridden. Despite the fact 
that, with the exception of Quebec and Ontario, all the provinces 
have adopted uniform legislation for enforcing extra-provincial 


custody orders, this legislation is rarely utilized. Only in 
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Manitoba will the Department of the Attorney-General provide 
legal counsel for the purpose of administering and enforcing 
this legislation, and despite requests made by the Attorney- 
General for Manitoba, the other jurisdictions have refused to 
take an active role with respect to the problem of civil 
abduction of children. This reluctance and lack of co-operation 
on the part of the other jurisdictions in an area as serious as 
child abduction has rendered the uniform legislation ineffective 


In practice. 


As shown above, the concept of "uniform" legislation 
in the area of enforcement, to be adopted by each individual 


province, has several inherent limitations; not all provinces 


have adopted this legislation and even where it has been adopted, 


serious discrepancies have arisen in its application. For this 


very reason Manitoba maintains that not only should divorce 


remain within federal jurisdiction, but federal jurisdiction should 


be expanded to provide uniform and consistent enforcement of 


maintenance and custody orders within the country. 


An additional and obvious problem related to enforcement 


is the lack of information and resources available to the provinces 


to assist in locating defaulting spouses and abducted children. 


At present, most efforts to locate such persons are fragmented and 


uncoordinated throughout Canada, and as a result are largely un- 


successful. 
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Manitoba proposes ,as a solution to these problems ,federal 
legislation which would empower the Federal Government to establish 
a centralized system of registration and enforcement for all Orders 
issued pursuant to either federal or provincial legislation. The 
power to administer the legislation would be delegated to the 


provinces. 


To illustrate, under such a system a Central Registry 
would be established by the Federal Government, with a network of 
subsidiary registries in each province. Once an order is obtained 
and registered in a subsidiary registry, it would automatically be 
registered in the Central Registry, and would have immediate legal 
effect throughout Canada without the necessity ofsfurther registration. 
Presently, there exists a Central Registry for Divorce Orders. 
Manitoba's proposal would extend this concept to include the 
registration of all orders of custody and maintenance and, more 
importantly, would provide a centralized system for monitoring and 
enforcing such orders. The proposed federal system of enforcement 
would establish uniform standards, procedures and remedies applicable 


throughout the country. 


An integral part of the centralized registry would be the 
establishment of a federal-provincial information bank to facilitate 
the prompt and efficient tracing of defaulting spouses and abducted 


children. 
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The Coalition on Family Law in Manitoba, in a brief 
presented to the Committee on Constitutional Review in Ottawa 


On. February: lst, 1980, stated: 


"Inthe opinion of the: Coalition, it is even 
more important to consider the effect of the 
proposed transfer (of divorce fen sdtction) 

on the enforcement of custody and maintenance 
Orders. In this area, we believe that even 
more federal jurisdiction should be provided. 
Moving out of the jurisdiction in which an 
Order is made to prevent its enforcement is 

all too common and too easy to do. Remedy 

is supposedly available through reciprocal 
agreements between the provinces, but, at best, 
this method is unwieldy, cumbersome and expensive. 
In many provinces, the out-of-province spouse 
must locate the defaulting or kidnapping spouse, 
at her/his own expense, serve the papers and 
hire-a lawyer in the second Province. Clearly, 
this is beyond the means of the average Citizen... 
-..-We need laws with teeth in them to remedy 
this situation and they must be applicable 
across Canada...What is needed is federal 
involvement". 


The Law Reform Commission of Canada called a meeting in 
Ottawa to discuss Interprovincial Enforcement of Maintenance Orders 
on May 30th, 1980. This meeting was attended by provincial 
representatives of the Family Law Sections of the Canadian Bar 


Association. This group recommended as follows: 


“whatever disposition is made of legislative 
jurisdiction over marriage and divorce, there 

ought to remain some federal umbrella enforcement 
rovisions in Canada's Constitution so that 


Parliament could make laws for enforcement through- 


out Canada". 


« £16 


- : : a Ma 
| ois @ et «moor eer wed “Line? 


; . ar) a) 
cnt anol ee LaRNOT he 


awa a mua 


ee 
1 1) ote ae 
4 Uo. s4aiiees 
w . ete Wenge 
rset xaty 35 
ule Sts) 30 = rv 
. mc a2 af : oe 
oy SWE ha a6 e 
2. Sw yihdnodais es. 
S 18> 340 zeae hy J q 
; (ecuau-st : Aghges f a 
ana Se ii VOrg saan fr 7 
Vi 24% &F9 etseo! 7s 
tenes fwo ecnhas 
9 na eecens, (* 
Lee ws braved ac 
ny ¢€ele Sub. 2690 9 
43 dita SOltaw7 te ber 
> e1 *t 2ed"...eBasay WEoIrR, 


. “sae lerts 
7 
oes na: eno oF ae ban 


Se2 il Raed ne 


wes of 
; nem adit. « Me at i 
- ae) o- a : . 
ct wad UPinet eae wepeast ’ 


anh a - 
arin +4 qroty, 5 pF = ; 


fis 


-1l6- 


Leos interesting to note that every Provincial 


Family Law Subsection was represented at this meeting and that 


the recommendatior was unanimous. 
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IV. MANITOBA RECOMMENDS THAT TEE CONSTITUTION BE AMENDED TO 
PERMIT THE LEGISLATURES OF THE PROVINCES TO APPOINT JUDGES 
WITH JURISDICTION TO DEAL WITH ALL MATTERS RELATED TO FAMILY 
LAW, TO FACILITATE THE ESTABLISHMENT OF A UNIFIED FAMILY 
COURT SYSTEM. 


As several levels of courts are presently involved in 
dealing with the numerous issues arising in the area of family 
law, a fragmented and uncoordinated approach to eam law has 
resulted. It is clearly desirable that all aspects of family 
law be dealt witheinecne Conzmt.” This consolidation of family 
matters within a unified court would be the single most effective 
means of ensuring the proper and efficient enforcement of family 
related orders throughout the country, and is the logical 
mechanism for the implementation of the federal enforcement system 


proposed under Heading III of this paper. 


Provincially appointed judges presently have jurisdiction 
with regard to family matters arising under provincial legislation. 
It is Manitoba's position that provincially appointed juages 
should have the additional jurisdiction to deal with matters 
arising under federal legislation in the area of family law. Thus, 
one forum will be empowered to deal with the whole range of legal 


issues arising in the family context. 
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VY, ANALYSIS AND CRITICISM OF ARGUMENTS ADVANCED IN SUPPORT OF A 
RANSFER OF DIVORCE JURISDICTION TO THE PROVINCES. * 


___TRANSFER OF DIVORCE JURISDICTION ") ee 
The following are the major arguments being advanced 
ip Support .osea transfer of federal divorce jurisdiction, with 


Manitoba's response to those arguments. 


(a) ‘Divorce is a matter of 
local concern and should there- 
fore be dealt with at the pro- 
vincial level.' 


Quebee and the federal government have advanced the 
argument that divorce is essentially a matter GteioraL concern and 
therefore should be dealt with at the provincial level in order 
that the law reflect local social and cultural varues. It is 
argued that the family is the basic unit of any society and that 
the family is very much a local institution which requires legal 
protection. Therefore, the argument nontinues, it should be 
possible for the Provinces to legally enact 4 complete and 
coherent set of laws in keeping with the real nature of the 
modern family. This argument ignores the high degree of mobility 
eerie Canadian population and in fact isnores the higher decree 
of mobility of 4 "modern" family that has separated. 

This issue has been more fully considered under Heading 
II of this paper. Manitoba reiterates that the compelling need in 
the area of divorce law is. the need Zor consistency and uniformity 
throughout the country and this need overzices the concern that 


divorce law reflect local social ane euicuval values. 
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(b) 'It is desirable that 
legislation with respect 
tovcorollary relief he 
uniform, whether the parties 
concerned are separated or 
divorced, and therefore 
jurisdiction with respect 

to both divorce and 
separation should rest with 
the provinces.' 


Ontario has argued in support of the transfer of divorce 
jurisdiction that the present overlap of federal and provincial 
legislation in the areas of maintenance and custody can lead to 


a costly and unwarranted relitigation in family matters: 


"Because the Divorce Act includes 
custody provisions, spouses are 
encouraged to relitigate a custody 
dispute that has already been 
determined under provincial law. 
They do not have to establish a 
material change of circumstance 
since the making of the custody 
order, as the divorce court is 
not bound to follow the previous 
decision under provincial law." 


"An added incentive to relitigate 

is the fact that the test for custody 
under the Divorce Act emphasizes 
different factors than provincial 
laws - ‘the conduct of the parties 
and the condition, means and other 
circumstances of each of them' 

rather than the best interests of 

the children." 


Although in theory this argument has apparent merit, 


it is unjustified as it ignores the existing practice. Professor 
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Julien D. Payne of the University of Ottawa has exposed the frailty 


of this argument: 


"I have digested several thousand reported 
decisions under the Divorce Act which 
consistently ignore the language orf the 
statute by looking directly to the 

"welfare" or “best interests" of the child 

as the decisive factor. To assert that the 
language of the Divorce Act should be amended 
to accord with judicial practice is valid. 

But to suggest that the statutory formula 
provides an “added incentive to litigate” is 
nonsense. The further suggestion that the 
Divorce Act makes it possible for a parent 
who lost to have the matter relitigated 
ignores the realities. No self-respecting 
Court in Canada will blithely ignore the 
Sriginal order...) Lt. 2s well recognized that 
existing support orders and separation agree- 
ments that define maintenance rights and 
obligations are not to be lightly ignored 

by the Divorce Court. A heavy onus rests 
with a spouse who seeks to disturb the terms 
of a subsisting order or separation agreement. 
And where an existing provincial order of 
separation agreement is by-passed, this 
reflects a material change in circumstances 

of the parties. "The dissolution of marriage 
may, of course, necessitate a re-assessment of 
the financial rights and obligation of the 
parties...There is no reason whatsoever why any 
court should or would feel compelled to 
determine the right to and quantum of maintenance, 
in a different way according to which statutory 
financial formula governed." 


The need for uniform and consistent divorce laws through- 


The need for unltorm ae 
out the country is a compelling argument in favour of retention 
of divorce jurisdiction by the federal government and this concern 


far outweighs the theoretical argument advanced by Ontario and 


outlined above. 
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(c) ‘In light of the problems 
which arise where several 

levels of courts deal with 

family related matters, a 

uniform family court is desirable 
and this can best be achieved 

by way of transfer of divorce 
Jurisdtetion -' 


This argument has heen presented by Ontario as follows: 


"The transfer of federal divorce 
jurisdiction to the provinces, 
coupled with the amendment of Section 
96 of the British North America Act, 
would permit the provinces to appoint 
judges to deal with all family law 
matters." 


As discussed under Heading IV of this paper, Manitoba 


agrees that a unified family court is desirable, and has in fact 


recommended that the constitution be amended to allow provincially 


appointed judges to deal with all matters related to family law. 


This, however, can be achieved by merely amending Section 96 


of the British North America Act; it does not necessitate or warrant 


a transter of legislative jurisdiction over divorce. The two 


distinct aspects of administrative jurisdiction and legislative 


jurisdiction must not be confused. 


(d) 'The present federal divorce 
legislation does not reflect 
current needs and values and the 
federal government has not been 
responsive to these needs in the 
past. 
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It is argued by several provinces that as the present 
divorce legislation is out-moded in several respects, and as the 
federal government has neglected to act upon the recommendations 
of the Law Reform Commission of Canada and other interest groups 
requesting reform of this legislation, jurisdiction in this area 


should be taken away from the federal government. 


Manitoba agrees that there are several areas in the 
present divorce legislation, such as the grounds for divorce 


and the variation of existing orders, which require legislative 


reform. This, however, does not require a transfer of jurisdiction 
creating numerous divorce laws throughout the country; the obvious 
sOlution is to exert pressure on the federal government to amend 
the Divorce Act to reflect the present needs of the Canadian 


people. 


(e) 'To circumvent the problems 
of inconsistency and lack of 
uniformity which could result from 
a transfer of divorce Jurisdiction 

to the provinces, it has been 
suggested that such a transfer take 
place on the understanding that each 
province will pass uniform legislation 
in certain crucial areas.' 


Ontario has recognized that uniformity and consistency are 


essential in divorce legislation, and has proposed the following: 
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There must be a clear undertaking that all 
provinces will offer to their citizens, by 
way of amendment to provincial legislation, 
ac least the level of benefits that exist 
at present with respect to corollary relief 
UNC er the. lvorcesnct.. 2 


The suggestion is that the provinces "undertake" to 
enact uniform legislation in certain problem areas to accommodate 
the meed for uni corm tye Not only has the issue of such an 
undertaking not been ee cced by the provinces, there has been 


no discussion or agreement as to what might be considered "problem 


areas, Tequirings une cormaty. +..he history of the existing “uniform" 
legislation in Canada dealing with enforcement of maintenance 
and custody orders exposes the serious flaw in the proposal that 


jurisdiction be transferred in the hope that uniformity will 
somehow be achieved by agreement. Under Headings If and III of 


this paper, the problems which have arisen as a result of 
contradictory and inconsistent approaches to the purportedly 
uniform legislation in the area of enforcement have been discussed. 
It is interesting to note that although most provinces have at 
least adopted uniform legislation pertaining to enforcement of 
maintenance and custody orders, Ontario has chosen to enact its 
own legislation which deviates significantly from the uniform 


legislation. 


In light of the experience with the existing uniform 
legislation, it is unrealistic to expect the Provinces to approach 
the area of divorce legislation with any greater consistency and 


uniformity. 
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VI. CRITICISM OF THE MOST RECENT FEDERAL PROPOSAL CONCERNING 
INTER-PROVINCIAL ENFORCEMENT. 


___INTER-PROVINCIAL te ee 


AR ei =| public statement issued on July 8, 1980, the Honourable 
Jean Chretien has recognized that the proposed transfer would have 


serious ramifications with regard to inter-provincial enforcement: 


We should ask ourselves whether the transfer of 
jurisdiction over orders ancillary to divorce 
would improve enforcement of these orders, 
particularly when the parties are in different 
provinces. If it does not, then we clearly 
have an obligation to search for better ways to 
ensure enforcement. Among the options that we 
might explore in regard to ancillary orders 
arising out of separation or divorce, are the - 
following: 1). federal jurisdiction over 
enforcement of extra-provincial orderstial) 23014 
Constitutional provision requiring enforcement 
on extra-provincial orders; by that I have in 
mind that orders made in one province would be 
enforceable in another province because the 
Constitution required it. 


The most recent draft proposals supported by the federal 


government contain the following provisions dealing with enforcement: 


3. An order for maintenance or custody made 
in Canada has legal effect throughout Canada. 


4. An order referred to in section 3 made in 
any province or territory may be registered 

in any other province or territory in a court 
of competent jurisdiction and shall he enforced 
in like manner as an order of that court. 


5. The legislatures of the provinces may make 
laws to give effect to the provisions of 
sections 3 and 4 and may make laws providing 
for the variation and non-enforcement of orders 
by reason of a change in circumstances ana; LT 
addition, for the non-enforcement of orders on 
grounds of public policy or lack of due process 
of law. 
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These proposals are clearly a regressive step. Clauses 
3 and 4 are similar to the present sections 14 and 15 of the Divorce 
Act. However, the proposed clause 5, in allowing each legislature 
to pass laws providing for variation and non-enforcement of orders 
on very general grounds such as public policy, undermines any 


effect clauses 3 and 4 might otherwise have. 


Manitoba bigréas that the present subsection 11(2) of the 
Divorce Act, which forces the parties to make any application for a 
variation of an order to the court granting the original order, 
should be amended to provide for variations by other courts in 
appropriate circumstances. However, amendment of the Divorce Act 
is all that is necessary; it 1s not appropriate for this type 


of provision to be entrenched in a constitution. 


Our greatest concern with the proposed clause 5 is that 
it would enable a province to pass legislation to avoid enforcing 
an order of another province on the grounds that it is contrary 


to the public policy of the legislating province. 


For example, where a common law wife residing in Manitoba 
has a maintenance order and her common law husband is residing in 
Saskatchewan, this order might not be erforceable in Saskatchewan 
on the grounds that it was based on Manitoba Oe which are contrary 


to Saskatchewan public policy. 
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As a further example, in one province conduct such 
as adultery might be a bar to receiving maintenance, whereas in 
another province, maintenance is based solely on the need of the 
party seeking support. The proposed clause 5 could be interpreted 
to allow the first province to refuse to enforce an order obtained 
in the second, although that order was granted in accordance with 


the laws of the second province. 


As a final illustration of this problem, Manitoba has 
enacted provisions whereby a father of an illegitimate child has 
an equal right to apply for guardianship of his child - the sole 
issue before the court is what isin. the best Pnterests Gf the 
child. This might well be contrary to the public policy of another 
province. It is foreseeable that, subsequent to the granting of 
a custody order in favour of the father of an illegitimate 
child by a Manitoba court, the mother, in violation of this order, 
might abduct the child to a province which, for reasons of public 


policy, could refuse to enforce the valid Manitoba custody order. 
In his opening remarks, Mr. Chretien stated: 


"While the solution to the problem (enforcement 
of maintenance and custody orders) does not lie 
wholly (or even mainly) in constitutional change, 
we must be certain that what we do will improve 
and not worsen the present situation. It is not 
enough that we do not make things worse. We must 
make them better than they are now." 
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These proposals would, in fact, "make things worse": 
Under the Divorce Act and the existing reciprocal enforcement of 
maintenance legislation, courts are presently required to enforce 
a valid final order from another province upon its registration. 
The courts have no jurisdiction to go behind such an order and 
question the grounds on which it was made. To ensure effective 
enforcement of inter-provincial orders, at the very least the 
provisions for enforcement as set out in sections 14 and 15 of 
the Divorce Act should be maintained in full effect. The 
qualification of these provisions implicit in the proposec clause 
5 would so weaken the system of inter-provincial enforcement 
that the result would be disastrous. This latest proposal could 
create the new problem of forum shopping for more favourable 


enforcement laws! 


Manitoba continues to be of the opinion that the 
appropriate solution to the problems arising in inter-provincial 
enforcement of orders is the expansion of federal jurisdiction as 


discussed in detail in Part III of this paper. 
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SUPREME COURT OF CANADA 


The next item on the agenda is the Supreme 
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The role of, at ‘Supreme Court of Canada as ee 
the final interpreter ae the laws by which we are 
governed, “including the Constitution, makes ee one 

of the principal institutions of our Federation. 

Over the 105 years, of its existence, it has functioned 


in a way that has earned the respect of Canadians 


evenmneret 


At present the Constitution makes no 
provision ‘for a Supreme Court other than to give 
“Parliament a “power. to, establish. one and to define 
“its “jurisdiction, | “Thus the structure and jurisdiction 


of ne court are provided Lor: oy a federal statute, 


and its judges . are appointed by the federal government. 
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‘The federal position on this question has 


besa ‘been that it would consider Cane reasonable aaa 


ae. 
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I am prepared to support the entrenchment 
in the Constitution of the Supreme Court and of its 
essential jurisdiction even though this constitutes a 


decrease in federal authority. 


I am prepared to accept rhe participation 
of the provinces an. the appointment of Supreme Court 
judges. The CCMC proneeal goes much further in this 
regard than many proposals. The proposal would ie 
the federal Minister of Justice to obtain the consent 
of the appropriate provincial Attorney General before 
making an appointment. I am willing to accept this 
Cransfer of authority to the previnece providing a 
simple deacteer res Mtns mechanism is included to provide 


for cases in which the two Ministers do not agree. 


I am prepared to accept the increased authority 
qranted to the provinces with respect to references. The 
CCMC draft accords to provincial governments authority 


equal to that presently held by the federal government. 
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We agree that it is appropriate to extend provincial 


i Tg eee as Oh ae ese “Dib. . “ge 
_ authority in this way. 


-The draft also provides for increased provincial 
involvement in the framing of laws governing the operation 
and management of the Court with respect to those 
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fine S not entrenched in the Constitution. _This is acceptable 
See we to us. It reflects the fact that provinces have an 
important interest in the operation of the Court which 
is the highest court of appellate JubLsaiction not only 
for constitutional but also for federal and provincial 
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FISHERIES 


. 


The Sola ithe ste of Canada gives responsibility 
-£0r sees fisheries to the Government Of Canada. Down through 
the years, the fisheries off Our coasts have been administered 
directly by the federal government, while at the same time 
the inland fisheries have, sig most cases, been administered 


by the provinces operating under federal legislation. 


Most of the Provinces have been asking for 
major SSS in ee Ree 
- On the seacoast and marine fisheries, nine of ten provinces 
want at lease" concurrent jurisdiction given to the provinces. 
One major fishing | province is strongly opposed to this. 
- On inland fisheries, nine of ten want exclusive jurisdic- 
) | tion given to them. 


- On marine and aquatic plants, nine of ten provinces want 


exclusive jurisdiction. 


pho, wo On sedentary species such as oysters, aud ten want exclusive 


“Jurisdiction, © Series es 
oon aquaculture, i. “Coy ‘fish farming, all ten want exclusive 
pe eg jurisdiction. ~: ag | 
On the. anadromous _species such as salmon, nine of ten want 


major powers given to Phenk 
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What is the position of the federal govern- 
ment on all this? 

- On the seacoast and marine fisheries, we have said no, 
we think it would be wrong to have concurrent jurisdic- 
tions, but we have offered to have much closer consultation 
~eand Navereven offered to write a mandatory provision to 
thacrerilece, into thesnewsConstitution,. 

- On inland fisheries, we are ready to give this to the 

e provinces because, generally, they are doing it now and 
doing it well. More important, most of these fisheries 
lie within a single province. We will want to make sure 
in doing this that native rights are protected, and that 
Wenean sti llyprovect fish mabitat. im interprovincialeand 
international waters. Otherwise, we are responding fully 
EO the wishes ot the provinces who want this: jurisdiction. 
We think a new constitutional arrangement along these 
lines will make sense for the fisheries concerned, the 
provinces, and the national interest too. 

- On marine and aquatic plants; weeshave said no to the 
provinces, because of our concern about protecting the 
plants which are so often a major part of the habitat 
of seacoast species. We are ready, however, to look at 
this once again, because we think a compromise in the 
interests of everyone may be possible. 

- On sedentary species, we are ready to give the provinces 
the jurisdiction they seek. 


= Ona tne, anadromous $speciés;, swe yare not prepared! to go 


along, LOrnereasons sl willemention yshoreuly. 


1c seems to me that, for a government which 
was asked to give up the exclusive jurisdiction it has held 
since Confederation over a most important aspect of Canadian 
life, the list of the positive responses which I have just 


read, to you, 18 indicative of considerable flexibility on 
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THE First MINISTERS’ CONFERENCE ON THE CONSTITUTION 


9 SeptemBer 1980, 


Prime [INISTER: 


I CAN SUMMARIZE QUICKLY MANITOBA’S POSITION 
ON THE PROPOSED TRANSFER OF JURISDICTION FOR DIVORCE 
AND SUCH RELATED MATTERS AS MAINTENANCE AND THE CUSTODY 
OF CHILDREN, FROM THE FEDERAL GOVERNMENT, TO THE 
PROVINCES, 


MANITOBA OPPOSES IT. WE HAVE ALWAYS OPPOSED 
IT, WE WILL CONTINUE TO OPPOSE IT, 


IN THIS POSITION, WE ENJOY THE SUPPORT OF 
THE CANADIAN BAR ASSOCIATION, THE NATIONAL COUNCIL OF 
WoMEN, THE NATIONAL AcTION COMMITTEE ON THE STATUS OF 
WoMEN, AND VIRTUALLY EVERY OTHER GROUP WHICH IS FAMILIAR 
AND CONCERNED WITH THE IMPORTANT AREA OF LAW, 


A GREAT MANY OF THE OTHER GOVERNMENTS 
REPRESENTED HERE HAVE RECEIVED REPRESENTATIONS FROM 
THESE AND OTHER GROUPS ACROSS CANADA - REPRESENTATIONS 
THAT ARE CLEAR IN WARNING THAT ANY SUCH TRANSFER OF 
JURISDICTION WOULD BE A SERIOUS AND A TRAGIC MISTAKE. 


q 


I WOULD SUGGEST, PRIME MINISTER, THAT 
IF THERE IS A “PEOPLE'S” ISSUE BEFORE THIS CONFERENCE, 
AN ISSUE THAT AFFECTS THOUSANDS OF CANADIANS, INCLUDING 
THOUSANDS OF CHILDREN, IN A DIRECT AND CRITICAL WAY, IT 
IS THIS QUESTION OF FAMILY LAW, 


AND LEST THERE BE ANY MISUNDERSTANDING, IN 
OUR PROPOSALS WE ARE RECOMMENDING - NOT AN INCREASE ~- BUT 
A DECREASE IN THE POWERS OF THE PROVINCIAL GOVERNMENTS, 
COMBINED WITH A CONTINUED ADMINISTRATIVE RESPONSIBILITY 
FOR THE PROVINCES. WE ARE NOT ATTEMPTING TO AVOID OUR 
OWN RESPONSIBILITIES. WE ARE ATTEMPTING TO PERSUADE YOU 
AND THE OTHERS AROUND THIS TABLE THAT THE BEST INTERESTS 
oF CANADIANS CAN BE SERVED BY AN EXPANSION OF FEDERAL 
JURISDICTION OVER FAMILY LAW, SO AS TO PROVIDE ALL 
CANADIANS WITH CONSISTENCY AND UNIFORMITY IN. THIS 
CRITICAL AREA OF LAW, REGARDLESS OF WHERE THEY MAY BE IN 
CANADA. 


Our POSITION, AND OUR COUNTER PROPOSALS FOR 
EXPANDED FEDERAL JURISDICTION OVER FAMILY LAW, ARE SET OUT 
CLEARLY | THINK IN OUR POSITION PAPER WHICH IS BEING 
CIRCULATED TO ALL DELEGATES. But I WOULD ASK ATTORNEY 
GENERAL, GERRY MERCIER, TO SET FORTH THAT POSITION, AND 
THOSE PROPOSALS, FOR YOUR CONSIDERATION. 


PRIME MINISTER: 


AMID THE CONTROVERSY THAT HAS SURROUNDED 
SOME DISCUSSIONS OF SOME OF THE ITEMS ON OUR AGENDA 
THROUGHOUT THIS SUMMER'S CONTINUING CONSTITUTIONAL 
MEETINGS, FAMILY LAW HAS RECEIVED RELATIVELY LITTLE 
PUBLIC ATTENTION, EXCEPT FROM THOSE INVOLVED IN THE 
PRACTISE OF LAW IN THIS FIELD, AND FROM THOSE 
ORGANIZATIONS WHO SPEAK ON BEHALF OF WOMEN IN ALL OUR 
PROVINCES. 


I THINK IT MIGHT BE USEFUL HERE TO SUMMARIZE 
JUST WHAT IS INVOLVED IN THE FEDERAL PROPOSAL TO 
ABANDON ITS JURISDICTION OVER DIVORCE AND RELATED 
MATTERS, 


AT THE PRESENT TIME, AS YOU KNOW, DIVORCE IS 
A MATTER OF FEDERAL JURISDICTION: GROUNDS FOR DIVORCE, 
MAINTENANCE AND CUSTODY OF CHILDREN AS A RESULT OF DIVORCE, 
AND THE ENFORCEMENT OF ORDERS RELATED TO THESE MATTERS, 
REST WITH THE FEDERAL GOVERNMENT. 


ENFORCEMENT OF CHILD CUSTODY AND MAINTENANCE 
ORDERS RESULTING FROM LEGAL SEPARATIONS ARE MATTERS OF 
PROVINCIAL JURISDICTION. 
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THE FEDERAL PROPOSAL, IN ESSENCE, WOULD 
RESULT IN ALL OF THESE MATTERS BECOMING MATTERS OF 
PROVINCIAL JURISDICTION. | q 


I WOULD SUGGEST THAT THERE IS ONE CENTRAL 
QUESTION THAT WE MUST ANSWER IN EVALUATING THIS 
PROPOSAL. THAT QUESTION IS: WHAT WOULD SUCH A SHIFT 
OF JURISDICTION MEAN FOR CANADIANS IN PRACTICAL TERMS? 


AnD I SUGGEST THE BEST WAY TO ANSWER THAT 
QUESTION IS TO LOOK AT THE AREAS THAT ARE ALREADY 
UNDER PROVINCIAL JURISDICTION: JUST HOW WELL DOES iT 
ALL WORK? HOW WELL ARE THE RIGHTS OF PEOPLE PROTECTED? 


WE ALL KNOW IT DOESN’T WORK VERY WELL AT ALL, 
MR. CHAIRMAN. THE LAW REForRM ComMISSION OF CANADA 
ESTIMATES THAT FULLY /54 OF ALL MAINTENANCE ORDERS 
ISSUED IN ALL PROVINCES ARE NOT ENFORCED. AND THERE ARE 
LITERALLY HUNDREDS OF CASES OF ABDUCTION OF CHILDREN, 
ACROSS PROVINCIAL BOUNDARIES, IN DEFIANCE OF CUSTODY 
ORDERS, IN CANADA EVERY YEAR, 
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WE CAN TRY - AND IN [MANITOBA WE HAVE TRIED - 
TO RESPOND TO THESE PROBLEMS. AND I WOULD REMIND YOU 
THAT THESE ARE NOT PROBLEMS OF ABSTRACT LEGAL CONCERN: 
THESE ARE PROBLEMS THAT AFFLICT PEOPLE IN ALL OUR 
PROVINCES, INCLUDING MANY CHILDREN, 


LET ME TELL YOU OF SOME OF THE SPECIFIC STEPS 
WE HAVE ALREADY TAKEN IN [IANITOBA, 


To ACHIEVE BETTER ENFORCEMENT OF MAINTENANCE 
ORDERS - ORDERS REQUIRING THE PAYMENT OF FAMILY SUPPORT - 
WE HAVE ESTABLISHED A COMPUTERIZED [IAINTENANCE ENFORCEMENT 
PROGRAM. Our DEPARTMENT OF THE ATTORNEY GENERAL 
AUTOMATICALLY ENFORCES ALL MAINTENANCE ORDERS, WHETHER 
THEY ARE ISSUED AS A RESULT OF SEPARATION OR DIVORCE, 
WHETHER THEY ARE ISSUED BY OUR COURTS, THE COURTS OF 
OTHER PROVINCES, OR THE COURTS OF RECIPROCATING JURISDICATIONS 
OUTSIDE OF CANADA. 


TO ACHIEVE SUCH ENFORCEMENT, WE PROVIDE FREE 
LEGAL COUNSEL TO ALL RECIPIENTS OF MAINTENANCE IN THE 
ENFORCEMENT OF ORDERS. 


] BELIEVE WE ARE THE ONLY PROVINCE TO OFFER 
THIS KIND OF COMPREHENSIVE SERVICE IN THIS IMPORTANT AREA, 
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WE ALSO PROVIDE FREE LEGAL COUNSEL FOR THE 
ENFORCEMENT OF CHILD CUSTODY ORDERS GRANTED IN ANY 
OTHER JURISDICTION. BY PROVIDING CROWN COUNSEL IN THESE 
CASES - ESSENTIALLY CASES WHERE CHILDREN HAVE BEEN 
ABDUCTED TO MANITOBA IN DEFIANCE OF CUSTODY ORDERS 
GRANTED ELSEWHERE - WE HAVE BEEN ABLE TO ACHIEVE PROMPT 
RETURN OF SUCH CHILDREN TO THEIR HOMES, 


WE HAVE TAKEN A NUMBER OF OTHER STEPS, AS” 
WELL, MR. CHAIRMAN: WE HAVE NEGOTIATED RECIPROCAL 
ARRANGEMENTS FOR THE ENFORCEMENT OF MAINTENANCE ORDERS 
WITH MORE U.S. STATES THAN ANY OTHER CANADIAN PROVINCE. 
WITH THE CO-OPERATION OF THE FEDERAL MINISTER OF JUSTICE, 


WE ARE WORKING TO OBTAIN THE RELEASE OF FEDERAL INFORMATION 
TO ASSIST IN THE LOCATION OF PERSONS DEFAULTING ON SUCH 
FAMILY AND CHILD SUPPORT RESPONSIBILITIES, AND IN THE 
LOCATION OF ABDUCTED CHILDREN, 


WITHIN MANITOBA, THESE MEASURES HAVE MATERIALLY 
IMPROVED THE PROTECTIONS AVAILABLE TO OUR PEOPLE. BuT 
WHEN WE ATTEMPT TO REACH BEYOND OUR PROVINCIAL BOUNDARIES, 
MR. CHAIRMAN, THE RESULTS OF EVEN THESE EXTENSIVE MEASURES 
BECOME LESS CLEAR, 
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AT THE PRESENT TIME, THERE IS WHAT IS CALLED 
"UNIFORMITY OF LEGISLATION” AMONG THE PROVINCES WITH 
RESPECT TO THE INTER-PROVINCIAL ENFORCEMENT OF MAINTENANCE 
AND CHILD CUSTODY ORDERS. BUT IT PRACTICAL TERMS, WHAT 
EXISTS IS FAR FROM A UNIFORM SITUATION. 


DIFFERENCES IN PRIORITIES AND APPROACHES 
AMONG THE PROVINCES RESULT IN VERY REAL DISCREPANCIES 
IN STANDARDS AND PROCEDURES THROUGHOUT THE COUNTRY. 


No OTHER PROVINCE, FOR EXAMPLE, WILL OFFER TO 
MANITOBANS THE SAME LEGAL ASSISTANCE IN THE RECOVERY OF 
ABDUCTED CHILDREN THAT WE OFFER TO ALL, REGARDLESS OF 
WHERE THEY LiVies 


NoT ALL PROVINCES WILL OFFER TO MANITOBANS THE 
SAME LEGAL ASSISTANCE IN THE ENFORCEMENT OF MAINTENANCE 
ORDERS THAT WE OFFER TO ALL CANADIANS. 

IN THE LIGHT OF THESE KINDS OF DISCREPANCIES, 
WHAT WOULD BE THE LIKELY RESULT OF A FEDERAL DECISION TO 
ABANDON ITS JURISDICTION OVER DIVORCE AND RELATED MATTERS? 


THE RESULTS, Mr. CHAIRMAN, WOULD ALMOST 
CERTAINLY BE CHAOTIC, 
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"WE WOULD FACE THE ALMOST CERTAIN EMERGENCE 
OF INCONSISTENT GROUNDS FOR DIVORCE AMONG THE PROVINCES, 
WE WOULD FACE SIMILAR INCONSISTENCIES WITH RESPECT TO 
MAINTENANCE AND THE CUSTODY OF CHILDREN. WE WOULD 
ENCOUNTER THE SAME DIFFICULTIES IN ENFORCING MAINTENANCE 
AND CUSTODY ORDERS RESULTING FROM DIVORCE THAT WE ALREADY 
FACE WITH RESPECT TO THE ENFORCEMENT OF PROVINCIAL ORDERS, 


WE WOULD FACE, AS WELL, SERIOUS INEQUITIES, 
THOSE WITH FINANCIAL RESOURCES COULD AFFORD TO MOVE, TO 
TAKE ADVANTAGE OF RELATIVELY LIBERAL OR ADVANTAGEOUS 
PROVINCIAL DIVORCE PROVISIONS, WHILE THOSE WITH LOWER 
INCOMES WOULD ENJOY NO SUCH ACCESS TO THESE ADVANTAGES, 


MR. CHAIRMAN, THE PARAMOUNT CONCERN IN THE AREA 
OF DIVORCE LAW MUST BE CONSISTENCY AND UNIFORMITY ACROSS 
CANADA. THAT IS MORE URGENT NOW THAN EVER IN OUR PAST, 
BECAUSE OUR PEOPLE ARE BECOMING MORE MOBILE: MORE PEOPLE 
ARE MOVING MORE OFTEN BETWEEN PROVINCES, AND THE RATES OF 
MOBILITY, ACCORDING TO STATISTICS CANADA, ARE HIGHEST 
AMONG THOSE WHO ARE EITHER SEPARATED OR DIVORCED, 


WE HAVE TALKED IN OUR CONSTITUTIONAL DISCUSSIONS 
OF THE NEED FOR PEOPLE TO BE ABLE TO MOVE FREELY THROUGHOUT 
CANADA, 
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To ASSURE THAT CANADIANS CAN MOVE FREELY 
THROUGHOUT THIS COUNTRY, WHILE STILL PROTECTING THE 
FAMILY - WHICH IS THE BASIC UNIT OF OUR CANADIAN SOCIETY - 
IT IS MANDATORY THAT THERE BE A FEDERAL DIVORCE LAW 
PROVIDING UNIFORMITY OF GROUNDS FOR DIVORCE, MAINTENANCE 
AND CHILD CUSTODY ORDERS RESULTING FROM DIVORCE, AND 
THE ENFORCEMENT OF SUCH MAINTENANCE AND CHILD CUSTODY 
ORDER ALL OVER CANADA, 


THE EXPERIENCE OF THE SO-CALLED “UNIFORMITY 
OF LEGISLATION” WITH RESPECT TO INTER-PROVINCIAL 
ENFORCEMENT OF PROVINCIAL MAINTENANCE AND CHILD CUSTODY 
ORDERS, MAKES IT CLEAR THAT IT WOULD BE NAIVE TO 
EXPECT THAT WE COULD ACHIEVE THIS NECESSARY NATIONAL 
CONSISTENCY IN DIVORCE LAWS IF THEY ARE PASSED TO THE 
INDIVIDUAL JURISDICTIONS OF THE PROVINCES, 


THAT WOULD MERELY COMPOUND THE PROBLEMS THAT 
ALREADY EXIST. AND IT WOULD BE IRONIC, Mr, CHAIRMAN, FOR 
CANADA TO MOVE IN THIS DIRECTION AT THE VERY TIME THAT 
AUSTRALIA AND THE UNITED STATES ARE MOVING IN PRECISELY 
THE OPPOSITE DIRECTION AS A RESULT OF THEIR OWN UNSATISFACTORY 
EXPERIENCE WITH THE INCONSISTENCIES ARISING FROM STATE 
JURISDICTION OVER THESE IMPORTANT AREAS OF LAW. 
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IN FAIRNESS, Mr. CHAIRMAN, IT SHOULD BE SAID 
THAT, IN THE MOST RECENT FEDERAL PROPOSALS, THERE IS 
AT LEAST AN EFFORT TO ADDRESS SOME OF THESE CONCERNS. 
SPECIFICALLY, THE NEW FEDERAL PROPOSAL WOULD PROVIDE 
FOR NATIONAL ENFORCEMENT OF ORDERS ISSUED BY ANY COURT, 
IN ANY PROVINCE. 


BUT THOSE PROPOSALS WOULD ALSO PROVIDE THAT 
ANY PROVINCE COULD, ON THE BASIS OF - AND I AM QUOTING - 
"CHANGE OF CIRCUMSTANCES, GROUNDS OF PUBLIC POLICY, LACK 
OF DUE PROCESS OF LAW” - COULD VARY OR REFUSE TO ENFORCE 
ORDERS GRANTED ELSEWHERE, 


LET ME GIVE YOU JUST ONE EXAMPLE OF THE 
PRACTICAL IMPLICATIONS OF THIS PROVISION. 


IN ONE PROVINCE, MARRAIGE FAULT, SUCH AS 
ADULTERY LEADING TO DIVORCE, COULD BE CONSIDERED A BAR 
TQ MAINTENANCE. IN ANOTHER, WHERE DIVORCE AND MAINTENANCE 
WERE CONDUCTED ON A “NO FAULT” BASIS, IT MAY BE NO BAR 
TO MAINTENANCE. IN SUCH A SITUATION, WOULD THE FIRST 
PROVINCE REFUSE TO ENFORCE AN ORDER GRANTED IN THE 
SECOND? THAT WOULD BE ENTIRELY POSSIBLE UNDER THE 
PROPOSED FEDERAL PROVISION. 
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Mr. CHAIRMAN, WE BELIEVE THE BEST INTERESTS 


oF CANADIANS WOULD BE BETTER SERVED BY A DECISION TO 


ADOPT THE FOLLOWING PROPOSAL: 


1. 


WE RECOMMEND THAT THE PRESENT 
FEDERAL JURISDICTION WITH RESPECT 
TO DIVORCE BE RETAINED 

WE RECOMMEND THAT FEDERAL 
JURISDICTION BE EXPANDED TO 

DEAL WITH THE ENFORCEMENT OF ALL 
MAINTENANCE OR CHILD CUSTODY 
ORDERS, WHETHER ISSUED AS A 

RESULT OF SEPARATION OR DIVORCE 

WE RECOMMEND THAT THE CONSTITUTION 
BE AMENDED TO GIVE LEGISLATURES 

OF THE PROVINCES THE POWER TO 
APPOINT JUDGES WITH JURISDICTION 
TO DEAL WITH ALL MATTERS.RELATED TO 
FAMILY LAW, TO FACILITATE THE 
ESTABLISHEMENT OF A UNIFIED FAMILY 
COURT SYSTEM, 
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MR. CHAIRMAN, WE HAVE EXAMINED THE 
ARGUMENTS IN FAVOUR OF THE FEDERAL PROPOSAL CAREFULLY, 
IN OUR VIEW, THE NEED FOR PEOPLE ACROSS CANADA TO HAVE 
UNIFORM AND CONSISTENT LAWS WITH RESPECT TO DIVORCE, 
MAINTENANCE, AND THE CUSTODY OF CHILDREN, MUST OVERRIDE 
THOSE ARGUMENTS, 


THE ARGUMENTS ADVANCED IN FAVOUR OF THE. 
FEDERAL PROPOSAL PALE, MR, CHAIRMAN, WHEN COMPARED 
TO THE VERY HUMAN AND IMPORTANT RIGHTS THAT ARE AFFECTED 
BY THIS IMPORTANT BODY OF LAW: THE RIGHT OF SPOUSES TO 
CONTINUED SUPPORT;THE RIGHT OF PARENTS WHO HAVE BEEN 
GRANTED LEGAL CUSTODY OF CHILDREN TO RETAIN AND TO CARE 
FOR THOSE CHILDRENS THE RIGHT OF CHILDREN THEMSELVES 
TO HAVE SECURE AND LEGALLY PROTECTED HOMES, DESPITE 
DIVORCE OR SEPARATION, 


WE URGE YOU, AND WE URGE OUR SISTER PROVINCES, 
TO MOVE TO PROVIDE CANADIANS WITH UNIFORM, CONSISTENT, 
AND EFFECTIVE LAWS IN THIS AREA, THROUGH AN EXPANSION OF 
FEDERAL JURISDICTION, 


IN CLosING, I WOULD LIKE To QUOTE THE FEDERAL 


MINISTER OF JUSTICE, SPEAKING QF OUR DELIBERATIONS ON THIS 


IMPORTANT SUBJECT, 
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THe MINISTER SAID “WE MUST BE CERTAIN THAT WHAT 
WE DO WILL IMPROVE AND NOT WORSEN THE PRESENT SITUATION, 
IT IS NOT ENOUGH THAT WE DO NOT MAKE THINGS WORSE. WE MUST 
MAKE THEM BETTER THAN THEY ARE NOW.” 


WE CONCUR WITH THAT STATEMENT. IN OUR OPINION, 
THE FEDERAL PROPOSALS WOULD MAKE THINGS WORSE ~ SIGNIFICANTLY 
WORSE - THAN THEY ARE NOW, 


I REPEAT, Mr. CHAIRMAN, IN OUR VIEW, THIS ISSUE 
1S A “PEOPLE” ISSUE, IF THERE IS ANY PEOPLE ISSUE BEFORE 
us, WE ARE NOT ARGUING ABOUT POWERS. WE ARE ARGUING 
ABOUT THE.RIGHTS OF PEOPLE, INCLUDING CHILDREN, AND ABOUT 
THE BEST WAYS WE CAN PROTECT THOSE RIGHTS THROUGHOUT CANADA, 
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General 

Laws, etc. was Any law, order, regulation or rule that 
not to apply 
so as to is inconsistent with the provisions of this Charter 
derogate from 
declared is, to the extent of such inconsistency, inoperative 
rights and 
freedoms aud “Of WG. TOLGe) Orceltece, 
Laws co. No provision of this Charter other than 
respecting 
evidence section 12 affects the laws respecting the 

> admissibility of evidence in any proceedings or 


the authority of Parliament or a legislature to 


make laws in relation thereto. 


Application 20. ASreference. Suethis Charter to a province 
to territories 

and or to the legislative assembly or legislature of 
territorial 

institutions a province shall be deemed to include a reference 


to the Yukon Territory or the Northwest Territories 
or to the appropriate legislative authority thereof, 


as the case may be. 


Legislative 2, Nothing in this Charter confers any 
authority 

not - legislative power on any body or authority except 
extended 


as expressly provided by this Charter. 


Continuation 20. Nothing in sections 17? to 19 abrogates 
 ) of existing 
constitutional or derogates from any right, privilege or obligation 
provisions 
with respect to the English and French languages, 
or either of them, that exists or is continued 
by virtue of any other provision of the Constitution 
ey 
of Ganada. 
Application TAS A legislature of a province to which 
of certain 
language subsections 18(2) and 19(2) do not expressly apply 
rights 
may declare that one or both of those subsections 
shall have application, and thereafter any such 
provision shall apply to that province in the 
same terms as to any province expressly named therein. 
8 (*Transitional provisions will be required for 


repeal of these provisions at an appropriate time.) 
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BEST EFFORTS DRAFT 
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OFFSHORE RESOURCES 


oh Proprietary Rights 


sa a , 109.1 All lands, mines, minerals 
eat and royalties within and arising 
| from the seabed and subsoil of 
internal waters, the territorial 
sea and the continental shelf. 
‘ | adjacent or appurtenant to any 
re province and all economic or 
This Wee hes proprietary rights in the non- 
5 = renewable natural resources thereof, 
(and all rights to produce energy 
ae ee : from the water, current, tides and 
“Be Pe winds) he shall belong to the 
a adjacent province. 
109.2(1) The delimitation of the 
area adjacent cr appurtenant to each 
Province shall es between adjacent 
“or opposite Provinces, be that area 
within lines drzwn by agreement in 
accordance with principles of 
a ene anternationalslew. 


ees Ba eS gyeik eS : 109-0 (2), If no agreement can be 


reached within e reasonable period 
of time, the Prcovinces concerned 
este) resort cp arbitration, one 
member of the Arbitration Board 
ae om -' being chosen by each Province, and one 
ati other Or two others in the case of an 
even number either by agreement of the 
members of the Eoard or failing agree- 
fs fe a. ment by the Chief Justice of the Supreme 
: ye Court of Canada. 
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phe continental shelf referred to here includes the shelf, 


slope and rise to the ‘limit Of Jurisdicbion as SeteraieS 


from time to time by interna tional law. 


Possible inclusion 
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CCMC 


OFFSHORE RESOURCES 
NRL ES 
LEGISLATIVE JURISDICTION 
EU LON 
(ADDITION TO BEST EFFORTS DRAFT 


ON RESOURCE OWNERSHIP) 


Proposed Revision - Section 92 
. 


*¢ 92 (8) For purposes of this section "Province" 


includes the non-renewable natural resources 


of the seabed and Subsoil of internal waters, 


cx 


* 
the territorial sea and the continental Shelf 


adjacent or appurtenant to any province (and 


atlerwontssor energy production from the water, 


xk* 
currents, tides and winds. ) 


&* 


The continental Shelf referred to here includes 
the shelf, Slope and rise to the limit of 


Jurisdiction as determined from time to time by 


international law. 


Possible inclusion 
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Government of 
Quebec Proposal | 


96(1) Without altering the legislative authority . 


of Parlianent or of the legislatures or of the 
rights of any of them with respect to the © 
cxercisa of their legislative authority, 
Parliament and the legislatures, together with 
the Government of Canada and the Governments 

of the Provinces, are camitted to ; 


(a) pramoting equal opportunities for the well- 


being of Canadians; 


(b) furthering economic development to. reduce - 
disparity in opportunities; and, 


(c) providing essential public services of 
reasonable quality to all Canadians. 


(2) Parliament and the Government of Canada — 
are further conmitted to the principle of 
making equalization payments to provincial 
govermments that are unable to provide 
essential public services of reasonable 
quality without imposing an undue burden 
of taxation. 


(3) The Prime Minister of Canada and the 
Pirst Ministers of the Provinces shall review 
together the questions of equalization and : 
regional development at least once every a. 
five years. é 


Se 


BEST EFFORTS DRAFT 


EQUALIZATION AND REGIONAL DEVELOPMENT 


Governments of Manitoba and 
Saskatchewan Proposal 
(including Quebec's Proposal) 


- 96(1) Without altering the legislative authority © 


of Parlianent or of the legislatures or of the 
rights of any of them with respect to the exercise 
of their legislative authority, Parliament and the 


legislatures, together with the Government of 


Canada and the Governments of the Provinces, are 
committed to 


_ (a) pranoting equal opportunities for the well- . 


being of Canadians; 


(b) furthering econanic development to reduce 
disparity in opportunities; and, 


- (c) providing essential public services of 


reasonable quality to all Canadians, 


(2) Parliament and the Goverrment of Canada 


~ are further cammitted to the principle of 
_ Making equalization payments to ensure that 


provincial governments have sufficient revenues 


_ to provide reasonably camparable levels of 


public services at reasonably camparable levels 
of taxation. 


(3) The Prime Minister of Canada and the 


_ First Ministers of the Provinces shall review 


together the questions of equalization and . 
regional development at least once a] Y 


F5 Wa t‘raAarc 


‘ 
Government of British 
Columbia Proposal 


$6(1) Without altering the legislative author- 
a Ey, or Parliament or of the legislatures or of 

he rights of any of them with respect to the 
exercise of their legislative authority, Par- 
liament and the legislatures, together with the 
Government of Canada and the Goverrments of the 
Provinces, are conmitted to 


(a) pranoting equal opportunities for the well- 
being of Canadians; 


(b) furthering econanic development to reduce 
disparity in opportunities; and, 


(c) providing essential public services of 
reasonable quality to all Canadians. 


(2) Parliament and the Goverment of Canada 
are camitted to taking such measures as are 
appropriate to ensure that provinces are able 
to provide the essential public services 
referred to in S.96(1) (c) without imposing an 
undue burden of provincial taxation. 


(3) The Prime Minister of Canada and the 
First Ministers of the Provinces shall review 
together the question and princip’ss of such 
measures at least once every a® >ars. 
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FEDERAL DRAFT 


. THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS 
ee RT AND FREEDOMS 


ee The Canadian Charter of Rights and Freedon 
recognizes the following rights and freedoms subject 


only to such reasonable limits as are generally 


accepted in a free and democratic society. 


Fundamental Freedoms 


Zi Everyone has the following fundamental 


- 


‘freedoms: Be 


- », 


& 


(a) freedom of conscience and religion; 

Gye: fre eden of thought, belief, opinion, 
and expression, including freedom of the 

press and other media; and 

(c) Ppeecon of peaceful assembly and of 


association. 


Democratic Rights 


SIA Every citizen oi Canada has, without, 


| unreasonable distinction or limitation, the right to 


vote in an election of members of the House of 


Commons OTMOh awlegisiative assembly and to be 


qualified for ae seansie therein. 

- A oewGl)> No House of Commons and no legislative 
Sean ee shall continue for longer than five years 
from the date of the return of the writs for the 


election of its members. 
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POOL aU. On (2) In time of real or apprehended war, 
invspecial Zz 
circum- invasion or insurrection; a House of Commons may 
Stances 


be continued by Parliament and a legislative 
assembly may be continued by the legislature 
beyond the period of five years, if such continua- 
tion is not opposed by the votes of more than one- 
third of the members of the Houee of Commons or 


the legislative anh as the case may be. 


Dd - Annual Magy ae There shall be a sitting of Parliament 
Sitting. of 
legislative and of each legislature at least once in every 
bodies 


year and not more than twelve noneHe ‘shall 


sintenvene between sittings. 


Legal Rights 


Life liberty 6. EVeTyonesnhas themrightatoal te min penuy 
and security : f ce 
of person and: security of the person and the right not to be 


deprived thereof except by due process of law. 


Search and gh a Everyone has the right to be secure 
seizure : he 
. against unreasonable search and seizure, | 
D Detention or 8% ‘ Everyone has the right not to be ap Shs ety 


imprisonment 
ae ee icG or imprisoned. 


¥ Invasion ‘ 9 ae pevony che has. the right to ‘be secure against 
OL privacy | Fei 
Oe hae ues arbitrary invasion Por privacy. 
~ Arrest or ? 10 Everyone has the tent on arrest or detention 
‘detention ep eee 
rare (a) CO be informed promptly of gue reasons 
ee therefor. ae 
(b) to retain and instruct counsel without 
delay; and 
ufc) Stoethe remedy by way of habeas corpus 
for the determination of the walidity of ithe 


detention and for release if the detention is 


DD 7 : | not. lawful. 
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~ Proceedings pie Anyone charged with an offence has the 
against . 
accused in right 
Criminal and | : : : ras 
penal matters (a) to be informed promptly of the specific 
offence; 


, | _ (b) to be tried within a reasonable time; 
“(c) to be presumed innocent until proven — 
Duties according to law punt el fair and el Ee 
hearing °y an independent and impartial 
tribunal; t : , | 
(a) not to be denied reascnable bail without 
ust. cause; : i | 

(e) NOtCuco ‘be found ake on account of any 
act or omission that at the time of the act 
oT pies Ore oad not constitute an offence; 
AGS) not to be tried aeeinished more than 
soe fOmedany offence of whith he or she has 
been finally convicted or zcquitted; and 
(a) SCO tne benefit of the. lesser punishment 
NES the punishment for al a of which 
he or she iS been convicted has been varied 

"between the time of commission and the time of 


a 


soe a Cane sentencing. ar 
are oan re 5 “ ets Pa * “4 a 


Treatment or 2 one : Everyone has ‘the right not. to be subjected 
« punishment ; ' 
i meee a to any cruel and unusual treatment or RS TNS te: 


i seif- ve eo ace is. A witness has the right when compelled to 


Stee iarnation 
= ene res pests ty, not to have any evidence SO given used 


against Pee or her in any subsequent proceedings, 


wus 


_ except a “prosecution ‘for ‘perjury or the giving of 
contradictory Eee: 
Counsel ; Ok A witness has the right not to be compelle’ 


to testify if denied the right to consult counsel. 
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DICED rete, 


Rights of 
citizens 


Rights of 
citizens and 
permanent 
residents 


Limitation 


Equality 
before the 

law and 
equal 
protecuLon 
POL ine /Law 


Affirmative 
7actzon 
programmes 


15. A party or witness has the right to the 
assistance of an interpreter if that person does 
not understand or speak the language in which the 
proceedings are conducted. 


ec (*) 
Mobility Rights 


16. (1). Every citizen of Cartaddd has the 


STV eNit: co enter, remain in and leave Canada. 


(2) ~Every citizen of Canada and every 


person who has the status of a permanent resident 


° 


has the right | | 
(a) ate move to Page aie up residence in any 
province; and oe 
(b) to acquire and hold property in, and to 
pursue the gaining of a livelihood in 
any province. 


(3) The rights specified in subsection (2) 


are subject to any laws or practices of general 


application in force in a province other than those 


that discriminate among persons primarily on the 


basis of province of present or previous residence. 


\ Nowediferinenation Rights 

eh qa) shest ane has the ruehe es equality 
before the law and to equal Bor eet ton of the law 
without discrimination peocathe af race, ae ee or 
ethnic origin, colour, religion; age or Sex. . 

(2) This section does not preclude any 
programme or activity that hagsnaSed ts, object. the 
amelioration of conditions of disadvantaged persons 
or groups. | 
(* This section is subject to revision ples aa bs eds heb hi 
discussions in the "Powers over the Economy" 


committee respecting amendments to section Len 
of the BNA Act.) 
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Proceedings 


of Parliament 


’° Debates of 


legislatures 


- Statutes, 
ee tCe Or 
Parliament | 


¢ Magne orh ere 
bat oe et oe 


‘certain 
legislatures 


Parlianent. 


OffiGaal Languages 


LS: C1) "English and French are the official 
languages of Canada and have equality of status and 


equal rights and privileges agsetotheireise in) ait 


institutions of the Parliament and Caverument of 


Canada. (* ) ey Bn og Sead ae 


(2) In addition, English ah French have 


lites status set forth in this Charter, which does 


_ not limit the authority of Parliament or a a oa 


tecure: to ‘extend rhe status or use of the two 


3 languages or either of ‘them, 


~ Language Rights 


1 (1) ‘Everyone has the right to use English 


or French in a ag and ones Dr Cgc eCaneS of 


ae) Everyone has the right to use English 


OF French in the debates of ane iG em aaa of any 


"province. 


20. ae) The statutes, ‘records aa journals 


ee Parliament shall be reiniec) end, published in 


English and French. 


(@) The statutes, records and journals, 


aoe fom 


of the legislatures at ontario, Quebec, New Brunswic 


1 end Manitoba shall be printed ais RIG in 


5 Bnglish and French, 


ie New Seana may wish special provision 


added respecting status of English and prency in 


Pthat province.) 
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“Rules for 
orderly 
~. implementa- 


Idem 


Both versions 


eueor statutes 


authoritative 


Proceedings 
in Supreme 
eCourteand 
courts 
established 
by ie 
Paria aments 


Proceedings 
PMacOurts 


a Of Certain 


= provinces 


Idem 


(3) The Statutes, records and journals 


of the legislature of each peau SS not referred 


to in subsection CZ) shall ‘be printed ae ‘published 


ene sh and Er engi to the greatest extent 


practicable accordingly as the legislature of 


ag Provo Ue prescribes. 


(4) ‘Where the statutes of Parliament 


or a provincial legislature are printed and 


© published in English and French, both, language 


versions, are equally authoritative. . 


na) Either ‘English: or preach may be ‘used 
By any person in, or in any plesding or process in 


or issuing from, the Supreme Court of Canada or 


_any court established by Par enente 


oy Either Pree eis Or French may be used 


~ 
wee 
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by any person ae ore an any pleading or process 


: in or issuing from, any court of Ontario, Quebec, 


~ New Brunswick or Manitoba. 


3) Either English or French 1 EES be used 


na by any person in, or in any pleading She process 


in or issuing from, any court of a province not 


referred to in ‘Subsection (2), 20 “the greatest 


extent practicable accordingly as the ; legislature 
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NG) Nothing in this section precludes 


the making of such rules | by any competent body or 
‘authority for the orderly imple: entation and 


‘operation of this section. 
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‘Rights and 
e privileges 
. preserved 


toot ihe 


~~ principal office of an institution of the legis- 


: by Parliament, 


(1) Any member of the public in Canada 


has the right to communicate with and to receive 


cea 


services from any head or central office of an 
institution of the Parliament or Government of 


Canada in English or French, and has the same 


~ right with respect to any other Of tice, Oueany, 


such, institution where that office is located 


> Geithin an area of Canada in which it is determined, 


othe such manner as may be prescribed or authorized 


that a substantial number of 


“persons within the population use that language. 
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“ay “Any member of re public in a 


province has ie right to communicate with and 


to receive services from any head, Centra lor 


os 


= leture or government of the province in English 


or French to the greatest extent practicable 


aie 2 
“accordingly as “the _ legislature prescribes. ( y 
oe Nothing in sections 18 to “e abrogates 


pone derogates ‘from any Legal or customary right 


Y ee OF + privilege acquired or enjoyed either before or 
Es ees coe Tai after the commencement of this Charter with 
Ss SS Nai aig Boers 
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24. (1) Citizens of Canada ina province who 


are members of an English-speaking or French- 


a Bea to eis their children 


perenne minority population of that province have 


receive their 


satearien in their minority language at the Pht 


and secondary evitee eves wherever the ‘number of 


children of such citizens resident in an area of 


out. of public funds of minority 


eu eee: in that. area. 


“@) i each province 


may, consistent with the ee 


section he enact provisions f£ 


_ whether the ee of children 

Canada who are nembers of an En 
“ Prench- speaking minority popula 
» the, province is sufficient to W 
out, of public funds os minority 


. | facilities in that area. 
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certain rights ‘and freedons sha 
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yor. freedoms that nay exist in C 
"rights or ‘freedoms that may per 


peoples of Canada. 


General 
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Pocne province is sufficient to warrant (ats provision 


language education 
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provided in sub- 

or determining | 

of ‘citizens pe 
glish-speaking or 
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arrant the provision 


language education 


iis Charter of 

Biot not be construed 
; any ‘other rights 
anada, including any 


‘tain to the native 


26m “Any law, order, regulation or rule that 


authorizes, forhids or regulate 
eenaiet ina et “gnconsisten 


is To the extent of such incon 


‘and of no force or SS aga AE 
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Enforcement Ae Where no other legal recourse or remedy 


of declared | 
rights and is available, anyone whose rights or freedoms as 


. freedoms 
declared by this Charter have been infringed or 


denied to his or her detriment has the right, £6 
_ apply bona court of competent jurisdiction to obtain 
: ? . set: | relief or "remedy by beh of declaration, injunction, 
“damages or penalty, as may be OE ian and 
just in ‘the circumstances. 


= Riticariea : 28. A reference in this charter to a province 


%: to territories 
o> and | or to the legislative assembly or legislature "Og 
territorial : 
. institutions a province shall be deemed to include a reference 


5, to the Yukon Territory or the Northwest Territories 
or to the - appropriate legislative authority thereof, 
= as “the case may be. 


“Legislative 29, | “Nothing in this Charter Porters any 
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tz NOL legislative power on any body or authority except 
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ins as ‘expressly provided by this. Charter. 


Continuation | 30. “Nothing in sections 19 to 2a abrogates 
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BAER) hrc eee : with respect to eine English and French languages, 
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Be Ze RS Sef have application, ‘and thereafter any such provision 


© shall apply to that province in the ‘same terms as 


to any province expressly pence therein. 
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(3) “The rights specified : in | subsection (2) 
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“General. 


BEST EFFORTS DRAFT 


August 12, 1980 
Tie Supreme Court of anada 


‘1. There shall be a general court of appeal for 
Canada called the Supreme Court of Canada. 


2. The Supreme Court of Canada shall consist of 
eleven judges, who shall be appointed by the Governor 
General. hes s 


aeee (1o) cA pecsou, ts eligible to be appointed 
as a judge of the Supreme Court if, after having 
been admitted to the bar of any province, the pezson 
has, for a total period of at least ten years, been 
a judge of any court in Canada or a member of the 
bar of any province. parryi 4 © 


ba 
z 


(2) eFive os the judges of the Supreme eects eval lee 
be appointed from among persons who, after having been 
admitted to the bar of Quebec, have, for a total period 


of at least ten years, been judges of any court on thac 
~ province or of a court established by Parliament or 


members of the bar of Quebec. 
nae ras A chief justice, to be called Bee chie® 
Justice of Canada, shall be designated by the Governor 


ates 


(Oy eeTHeren vet Justice of Canaéa Shai De designated fox 
single term, alternatively, from anong the judges appointed t 


veuhsecuLon a2) and sromy among the other judges of 
‘the Supreme Court. Mie, he Ee a eas 


-(3) The term of office of a judge as Chief Justice of 
Canada expires seven years after the designation has 


effect or upon the judge attaining the age of retirement, 
whichever first occurs: . +) Ns 


Seay. Wheseea vacancy in the Supreme Court ~ 


occurs, the Minister of Justice of Canada shall consult wii 


the Attorneys General of all of the provinces and shallaset 


the consent of the Attorney Genezal of the province 


of the person being considered for appointment as 


.o the appointment of that person. 


“(2) Where consent is not forthcoming, the Minister 


of Justice of Canada and the appropriate provincial me 


Attorney General shall, together with fa person chosen by 


pehem Org i they, co, NOt agtce a person chosen by] the Chie 


‘Justice of Canada, determine the person to be recommended 
ror appointment. Rae Oa, “ 5 
Ochs C1): ae ne judges of the Supreme Court hold office 
during good behaviour until they attain the age of ; 
seventy years but are removable dy the Governor General 


“yon sadcress of the Senate and the House of Commons. 


(2) Parliament shall provide for the salaries, allowanc: 
and pensions of the judges of the Supreme Court. 
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“opinion pronounced by the highest ‘coum ein a 


. Lieutenant Governor in Coun 


. provided hy 


Graanization, Kapnrezalce and o 


-2 Givision and the attainment of 


,. proposals for laws referred to in sections 13 anda 14. 
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7. The Supreme Court has exclusive ultimate 
appellate civil and criminal jurisdiction. 


B. An appeal tc the Supreme Court lies with 
leave of the Supreme Court from any jucgment of-the 
highest court in a province, or a judge 
thereof, in which judgment can be had in the particular 
case sought to be appealed to the Supreme Court, 


~ where any question involved raises a constitutional 


issue. 

9. An appeal to the Supreme Court lies from an 
Opinion pronounced by the highest court established 
by Parliament on any constitutional question referred 
to it by the Governor General in Council 


Ss 


10. Parliament may make laws authorizing the Governor | 


General in Council to refer questions of law or fact directi 
to tne Supreme Court. ; ie * 


i 
oo Ce 


“11... An. appeal to the Supreme Court lies from an . 
province _ 
on any constitutional question referred to it by the oe 
cil oc Enea province. 


> 
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et 
hit 


“' 42. The legislature of a province may make laws 
authorizing the Lieutenant Governor in Coljcimeto-refer 


~ questions of law or fact directly to the Supreme Court. 


— aX 


. 13. In addition to any appeal provided for by this 
“Aet, an appeal to the Supreme Court lies as may be 
Parliament. 


- 


: 14. Parliament may make lzws providing for the 
peratiom of the Suoreme 

the effective execut 

} 


r 
and meena working or £nis 


Spintention ane objects. 


e 
Court, G 
2 25.-"The Minister of Justice of Canada Stati consult 
“with the Attorneys General of the provinces in respect of | 


TRANSITIONAL 
. XX. > (1). The court existing immediately before 


“the commencement of this Act under the name of the 
durt of Canada rs.icontinuedtas providedi.in. this 


-% 


9r 
mse 


Act. 


4,°(2).. The Chief Justice of Canada and other judges of 


the Supreme Court of Canada shal) continue in Cofice 

“as though appointed and designated in the manner provided 
“in this Act except that they shail hold office as judges a: 
“Chief Justice until attaining the age of -seventy-five years. 


“2 °(3)2 (Until otherwise provided pursuant to this Act, 
all- laws respecting the Supreme Court of Canada and the 
judges thereof that were in force immediately before 
Uae commencement of this Act shail continve, subject to 
a Sac Ure es ie. Ie a : 


a: 
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. Attorney General of Canada has written the Attorney . 


“is os General of the appropriate Province or 
a et pr 


and if the Attorney General of the Province fails 
-'to make a selection within the thirty days above 
referred to, the Attorney General of Canada may 


The Supreme Court of Canada 
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ee 


Victoria Charter - Deadlock Breaking Mechanism 


Art. 29. Where after the lapse of ninety days 


- from the day a vacancy arises in the Supreme 


Court of Canada, the Attorney General of Canaca 

and the Attorney General of a Province have noc 
reached agreement on a person to be appointed 2 
to fill the vacancy, the Attorney General.of 


‘ Canada may inform the Attorney General of the 


appropriate Province in writing that he proposes 


* to convene a nominating council to recommend 


an appointment. — 
Art. 30. Within thirty days of the day when the ee 
General of the Province that he vroposes to Ya Be 


convene a nominating council, the Attorney aa 
General of the Province may inform the Attorney 


wm 


» General of Canada in writing that he selects either 
of the following types of nominating Counc TS a9 


aN heat nominating council consisting Of she ae 
“ ~ following members: the Attorney General the 
of Canada or his nominee and the Attorneys 
General of the Provinces or their 


ae nominees; 


ae (2)- “a nominating council consisting of the 


‘following members: the Attorney General 
of Canada or his nominee, the Attorney 


his nominee and a Chairman to be selected 
", by the two Attorneys General mangas 
within six months from the expiration of the 
thirty days they cannot agree on a 
. Chairman, then the Chies Justece of "the 
appropriate Province, Or PeenevLs Wiieove co 
"act, the next senior Jucge Coe nis count, 
shall name a Chairman; , 


‘ 


'.) select the person to be appointed. 


council 


PoALt. 31.7 nena nominating council has been created, 
“ the Attorney General of Canada shall submit the 
e-names of not less than three qualified persons to 
~it about whom he has sought the agreement of the 
“Attorney General of the appropriate Province 


to the appointment, and the nominating council shall 


specommene therefrom a person for appointment to the 
‘Supreme Court of Canada; ea majority of the members 


of a council constitutes a quorum, ane a 
recommendation of the majority cf fhe members at a 
meeting constitutes a recemmendetion of the 
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BEST EFFORTS DRAFT 


So fi FAMILY LAW 


Repeal head 26 of section 91 -- "Marriage and divorce” 


Repeal heag t2-0f section 92 -- "The Solemization of 
Marriage in the Province” ie a 


‘Add as new legislative authority provisions, the 
eo oe sections: aa 


vhs The legislature of each | province may 
_- make eee in ‘relation to marriage in the province, 


“including ire validity oe marriage in the province, 


ioyexcept that Parliament has paalgeese tye ASE) to 


_tInake Laws ni relation to the recogni tion of a 
OE that a marriage is void, whether granted 
~ within or outside Canada, and in ret ation {wie ‘the 


“jurisdictional basis upon eatin a court may entertain 


2 an application for a ‘declaration Chat’ a marriage is 


“void. : 
23 GL) ‘The legislature of rae province may 
make laws ag relation to divorce in the province and 


has Brust authority to jake shave tn relation to | 


5." 


i 


2 Parliament may mae Laws in relation to 
divorce and has exclusive authority to make laws in 
relation to the recognition oS Ba ornes? ‘whether grante 
within or outside Canada, ae in relation £0 the 


jurisdictional basis. ‘upon which a ‘court ee entertain 


eon ar application for a iocees 


G3) Where the. legislature ‘of a province enac 


between laws of 


provinces and 
laws of 
Parliament 


ww) 


a law in relation to ae matter over Sheen it has con- 
current authority wi En Parliament under this section, 
that law prevails in the province over any law of Parli 


in relation to that matter to the extent of any inconsi 


Declaration 
assuming 
authority 


Effect jee 


& eS 


Registration 
and enforcement 
of order 


Authority to. 
make laws 


Power of 
legislature 
to confer 
jurisdiction 
OL “superior 
court judges 


pe in Canada has legal effect throughout Canada. 


: process: of law. 


eeon 


(4) The legislature of each province may 


declare that it is assuming authority in relation to 
all matters over which it has concurrent authority 


with Parliament under this section and, where the 


legislature so declares, notwithstanding subsection ay 


all laws of Parliament in relation to those matters have n: 


effect in that Peeveuce while the declaration oa effect 


naib An order for maintenance or “custody pede 


= oe order eed. to in section s) made af) 


any province or territory may ne registered | in any other 


province or territory Ina COULt LOL competent jurisdiction 


~ shall be enforced ine wke et ads as an order of that court 


fas ‘The legislatures of i: Bee Ce may make 


| laws to give effect hee the provisions OL eSeceions. > 


‘and 4 and may make laws providing rox cree variation and 


non- ~enforcement of orders by reason of a change in 


circumstances noe: in addition, for the non-enforcement | 


—— 


“of orders on grounds of public policy Ora lack of due 


Ose Notwithstanding section [96], the legislature 


of each province ies confer, or authorize the Lieutenant 
"Governor of the province to confer, “concurrently or 


exclusively, upon any COUrEA OF division of a court or all 


: or any judges of ase COUTE .sEne judges of which are 


appointed by ans Governor General or by es Lieutenant 


Governor of He Peon as the legislature may deperine 
the jurisdiction of a judge of a superior court of the 
province in respect of any matters within the field of 


family. law." 


7 sever 
; 
ss 
| ie. 
. ; 
: 


_4&. Add as one of the transitional provisions, the following 
section: 


Continuation 
of existing 
laws 


pe ,? & Except as theres porovided du this Act, 
all laws relating to marriage and divorce that are in 
force in Canada or any province immediately before the 
coming into effect of thisegAct continue in corcey in 
Canada and that province, respectively, until such time 

ot as they are Pet ted, altered or replaced by Parliament 
eee ett or the legislature of the roo ice according to the 


S : et tees i 4 ck authority of Parliament or the legislature WNde rachis 


- s 
-* . . to. . tes 


~ ase 


NOTE: The wording of this general transitional section 
oe will need to be finalized later. 
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+ Requires definition. 


Amendment 
Alternative Formulations 
Regarding Inland Fisheries, Marine Plants 
and Sedentary Species 


: See a -* Supported by 
Supported by - Pederal Government and 


PNITNIESeYTOVINCES. | 7s 4. One Coastal Province 
92.1(1) ‘-The Legislature of each The Legislature of each province 
- province may exclusively may exclusively make laws in 
make laws in relation to: relation to: 
a) inland fisheries in the " “a) inland fisheries in the non: 
non tidal waters of the tidal waters in the province. 
province; : Wee Sch gest cogent ro 


b) marine and aquatic plants* At Foy de Cy Sees ee ech 9 et 
in the non tidal waters DS: hy Sa nC Gas, 
“of the province and in pebee ee | Nicoll 
wmtidal Waters in, or, ad= 
_jacent to the province’; 


a : steno Fae + 


c) sedentary species in tidal ce) sedentary species in tidal 
WOters nl OlrecugaCelt pCO ay _ waters in or adjacent to the 


the province; ; ..° province; - 

a) aquaculture within the a) aquaculture within the province 
“province and in tidal : .and in tidal waters or adjacer 
waters or adjacent to the to the province that is not 
province that is not ee included in either a).or c); 

included in either a), b) 
Yehagen hs; : 

(2) Notwithstanding paragraph ~ Notwithstanding paragraph l(a) tt 
l(a) the Parliament of Canada Parliament of Canada may exclusi\ 
may make laws in relation to ly make laws in relation to sea 
the determination of total coast and inland fisheries for 


allowable catches for androm- andromous species... 
ous species in non tidal waters . 


meekes. and their allocation between 


provinces and any such law 
shall be paramount. 


A ons 


o -Q) The Federal government would also wish Drovaslons 2 be made for 
~ the protection of the fish habitat and native people's fisheries 
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(a) 


(bd) 


BEST EFFORTS DRAFT 


Amendment Regarding Sea Coast Fisheries 


Section 91(12) of the British North America Act would be 
repealed. | 


A separate section in the British North America Act, in the 


following terms, would be enacted. 


95A (1) With respect to fish stocks adjacent to each province 
(as defined in subsection (5) below), the Legislature may | 


make laws relative to the sea coast fisheries but any law 


covering those matters set out in subsection (3) shall have 


effect in and for the province to) long as they are not repug- 
nant to any Act of the Ses erttoad he of Canada made under 
subsection (2). . ; | | 

m2): The Parliament of Canada may make laws relative to 
the sea coast fisheries but any law covering those matters 
set out in subsection (4) shall have effect in and for any 
or all of the provinces so long as they are not repugnant to 


any Act of the Legislature of a province made under subsectio! 


(1). 


veh 5 


~ (3) The matters referred to in subsection (ijyares 


(a) fixing parameters for the total allowable catch for 
poche i } 


-£ 


a ae) 


Rtas} “the By ocne on of itso to foreign countries and the 


licensing of Geese vessels; 


(c) conservation of fish eee | 


(4) ‘The matters eee to in subsection (2) “are: 


Male fixing ie eal as etch Poin one earner ee es referred 
petOn 27 subsection (3) (a) and ‘the issuance of quotas up 


to the level SO ‘fixed; 


(b) licensing of iertns vessels other than foreign vessels 


taking fish from the residual quota; 


~ (e) “all matters not referred to in this subsection and 


subsection (3). 


(b) 


-- continued -- 


wt, . 


The allocation of the fish stocks adjacent to each Proving 


shall be determined by agreement between the Provinces 


-in accordance with equitable principles taking account 


of all relevant information including traditional 
fishing patterns. 


If no agreement can be reached within a reasonable 
period of time, the Provinces concerned shall refer the 
particular matter in dispute for expeditious 


e : 


arbitration. 
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Draft Amendment to Section 92.1 ue 


: ae by Submitted By é . 
- the Federal Government | 
_ FOR DISCUSSION PURPOSES ONLY | ae 


Om me eee 


DISCUSSION DRAET TABLED BY 
GOVERNMENT OF CANADA OFFICIALS 


Le Class 12 of section 91 of the British North America 


Act, 1867, 


; as amended, 


“is repealed and the following substitut 


therefor: 


"12, Sea coast fisheries except those 
Gece Peel) to the legislatures” 
ior ‘the provinces ay subsection 92. Tey 
: Za, The said Act is further amended by adding thereto ” 
immediately after section 92 thereof the following heading and 


= SECtirons: 


te me ee ee re eet Oe eT SEE ee reer ne 


Fisheries 
powers of 
provinces 


/ 


aNaakte ag! 
- 23 : 
eee 8 


Exception for 


anadromous 


s=speciles 


Protection, 


Devt (eb 


stocks. that migrate to sea. 
analeds 
Pot tion habitat 


enhancement of fish habitat in all tidal 


The legislature of a province may ex- 
clusively make laws: in relation to. | 
| (a) fisheries in waters “within ane province 


a 


other ONG tidal waters: 
0b) sedentary species in waters within or 
ap 


adjacent to the provinces; 


fo se 


e) sane ture een or adjacent to the 


"7 Province. 


Gaye Notwithstanding paragraph aye), 


Parliament may exclusively make laws in relation 


to sea coast and inland fisheries for ahadromous 


sy WS. 


eA Sar en Ene Ca 


(3) 


. Parliament may make laws for the protection and 


waters 
and in: 
“ (a) the waters of lakes, rivers and canals 


< 


Paramountcy (4) 


‘ 


ERIN beyond the limits of any one 


province; and 


(b) inland waters that provide a spawning 


ground or habitat for anadromous stocks that 
migrate to sea. : 
A law made under subsection (2) or (3) 


prevails over a law made under subsection (1) to the 


extent of any inconsistency. 


"Aquaculture" 


'"Sedentary species" 


@ “adjacent to the 
j sprovance”™ 


Indian fishing 
‘rights 


c 
r sone 


Limitation 


Definitions (5) 


In Sn se att on ), 

"aquaculture" means operations: in | which 
Fie or other marine or aquatic organisms are 
raised for harvest in. aeneartaficially enclose 


space; 


"sedentary species" means marine animals) 
ror at the harvestable stage, either are 
immobile in or under the seabed oe age unable 
to move except in constant physical contact 
Aith the seabed or rhe subsoil, but for 

:pmexen certainty does Moments crabs, 


lobsters or scallops; 


"adjacent to the province”  Prictiacamarueuccel 
limits to iy determined re sedentary species 


ies tand aquaculture). 


ta 


92.2(1) _ wee. eve the right to peyer ke food 


Say Sas the year for their personal and communit 


use, both in the province in which they recrde and 


any other area to which an “Indian treaty applicable 


them applies, on all unoccupied Crown lands and on 


“other lands to which they may have a right of acces 


subject to provincial conservation laws that are 


reasonably necessary to secure to them a continuing 
supply of fish for tiie purpose, 

| (2) Subsection (1) does not apply where th 
right described therein has been expressly surrende 
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Other rights >) Nothing in subsection (1) derogates from or 
| diminishes any other right enjoyed by Indians, 
eRe cHer under treaty or otherwise." 
Fieneries xx The minister of the government of Canada 
consultation 
responsible for fisheries and a minister designated 
by each provincial government shall consult togethe 
at least once in every year, either bilaterally or 
on a regional ane on the formulation, coordinati 
and implementation of policies and programmes of tt 
government of Canada LAT fisheries and 
‘provincial sonic fee and programmes significantly 


affecting fisheries. 


xxx The Schedule to ‘the British North Amertica Act, 

1930 is _amended Dyas | 

(a) ein portion (a) relating to Manitoba, deleting 
Nepean 10 thereof and aes in section Porcne 

words “and fish" aut "and ee ninel wherever they 
appear therein; | a: 

() . in portion (2) relating to Alberta, deleting 

section 9 thereof and deleting iNMSeCt lone 2Zetne 
words Nand fish" and "and fishing” wherever they 

appear therein; and | 7 RB ae | 
Ge an ? ma Se) in portion Oo Pelacine to Sacketohevann 
Pet ; “deleting section 9 thereof and deleting in section 
es : the. words "and fish" sets “and fishing" wherever 


: ney, appear freee ae 
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Legal Texts forming Appendices 


LO .CCMCe Reports tO First Ministers 


Resource Ownership and Interprovincial Trade 


- Communications 


New Upper House, Involving the Provinces 


Ottawa se 
September 8-12, 1980 


CCMC 


Federal Draft as modified by discussions 
aie ee se ee ee 


RESOURCE OWNERSHIP AND INTLKEPROVINCIAL TRADE 


(1) (present Section 92) 


Resources 


(2) In each province the legislature may 
exclusively make laws in relatim 
to 


a) exploration for non-renewable 
natural resources in the 
province; 


b) development, conservatimm and 
A management of non-renewable 
' Natural resources and forestry 
resources in the province, 
including laws in relatim to 
the rate of primary production 
therefrom; and 


c) Gevelooment, conservation and 
management of sites and 
facilities in the province for 
the generation and production 
of electrical energy. 


and such legislation shall not be 


invalid merely because part or all 
of the prodict may enter 


interprovincial or international 


Export from the Province of Resource 
ee : (3) in province the legislature may 


ais fa) in relation to the ore from 
“-* the province to another part of 
Canada of the primary production 
. £rom non-renewable resources 
.. and forestry resources in the 
* province and the production 
_. from facilities in the pro- 
_.. vince for the generation of 
© electrical energy; and 


.» (b) in relation to the export of 
“. such production from the pro- 
_vince to other countries but 

not including [to be determined |. 


an 2 bs 


(3.1) No law authorized wunder sub- 
"section (3) may provide for 
discrimination in prices or in 


s lies rted to another 
part of Canada. 


Relationship to Certain Laws of 


Parliament 
( 4) Nothing in subsection (3) 
Gerogates from the authority of 
@ Parliament to enact laws in 
Telation to the matters referred 


to in that subsection, and 

where such a law of Parliament 
and a law of a province conflict, 
the law of Parliament prevails 
to the extent of the conflict. 


Taxation of Resources 


(5) In each province the legislature 
Inmy make laws in relaticn to the 
raising of money by any mode or 
system of taxation in respect 
of 


a) nomrenewable natural 
resources and forestry 
resources in the province 
and the primary production 
therefram; and 


oy] b) sites and facilities in the 
province for the generation 
of electrical energy and 
the production therefran, 


whether or not such production 

is exported in whole or in part 
from the province but such laws 
may not authorize or provide for 
taxation that differentiates 
between production exported to 
another part of Canada and 
production not exported fram the 
province. 3 


Production fram Resources 


(6) The expressimm "primary 
production” has the meaning 
assigned by the Sixth Schedule. 


| @...... Powers 


(7) Nothing in sibsecticns (2) to (6) 
Gerogates from any powers or 
rights that a legislature or 
goverrment of a province had 
immediately before the coming 

' gnto force of thcse subsections. 


TE SIXTH SCHEDULE 


For -the purposes of section 92, 


a) 


b) 


c) 


production from a non- 
renewable resource is 
primary production 
therefrom if 


(i) it is in the form in 
which it exists tupm™ 
its recovery or 
severance from its 
natural state, or 


(ii) it is a prodct 
resulting fran 
processing or refinin 
the resource, and is 


production fram a forestry 
resource is primary 
production therefrom if it 
consists of sawlogs, poles 
lumber, wood chips, sawdus 
or amy other primary wood 
product, or wood pulp, and 
is not a prodict 
manufactured from wood. 


"non-rerewable natural 
and thorium. 


1979 BEST EFFORTS DRAFT 


RESOURCE OWNERSHIP AND INTERPROVINCIAL TRADE 


(1) (present Section 92) (1) Carries forward existing 
| Section 92 


Resources 
Se es (2) In each province, the (2) The draft outlines exclusive 
legislature may exclusively , provincial legislative 

make laws in relation to . jurisdiction over certain 

ee ra sa natural resources and 

a) exploration for non- electric energy within the 
renewable natural province. These resources 
resources in the : have been defined as non- 
province; ae ra renewable (e.g. crude oil, 

Gay We ; sae copper, iron and nickel), 

b) development, exploit- forests and electric energy. 
ation, extraction, : This section pertains to 
conservation and legislative jurisdiction and 
Management of non- in no way impairs establishes 
renewable natural proprietary rights of province: 
resources in the rs : over resources whether these 
province, including | resources are renewable or 
laws in relation to. | non-renewable. 
the rate of primary be a 

: production therefrom; — 
and et 
c) development, exploit- 
- ation, conservation 
. and management of 
oo] . forestry resources 
mo ~-in the province and 
of sites and facilities 
in the province for a 
the generation of 
electrical energy, 
~ including laws in 
_relation to the rate ~ 
of primary ea letelel ae teeat 
thea paiees Fa ee a ee 
- Export from the province of resource 
(3) In each province, the ~« +° (3) Provincial governments are 
* legislature may make laws ‘.. given concurrent legislative 
j _in relation to the export . authority to pass laws 
Be rye ty from the province of the weoNef,. governing the \export"of*the 
SR he io primary production from ., ae resources referred to above 
"non-renewable natural elas Ss ae from the province. This 


resources and forestry a ey legislative capacity is in 


 - 


resources in the province 
and the production from 
facilities in the province 
for the generation of 
electrical energy, but 
such laws may not authorize 
or provide for prices for 
production sold for export 
to another part of Canada 
that are different from 
prices authorized or 
provided for production 
not sold for export from 
the province. 


the sphere of both inter- 
provincial and internaz.in72. 
trade and commerce. Provin- 
cial governments are pronipd:t: 
from price discrimination 
between resources consumed 

in the province and those 
destined for consumption in 
other provinces. This new 
provincial legislative 
capacity applies to these 
resources in their raw state 
and to them in their processe- 
state but does not apply to 
materials manufactured from 
them. 


Relationship to certain laws of Parliament 


(4) 


(5) 


Any law enacted by the 
legislature of a province 
pursuant to the authority 
conferred by subsection (3) 
prevails over a law enacted 
by Parliament in relation to 
the regulation of trade and 
commerce except to the 
extent that the law so 
enacted by Parliament, 


a) in the case of a law in 
relation to the regulation 
of trade and commerce 
within Canada, is necessary 
to serve a compelling 
national interest that is 
not merely an aggregate 

of local interests; or 


b) is a law in relation to the 
. regulation of international 
trade and commerce. 


Taxation of resources 


In each province, the legis- 
lature may make laws in 
relation to the raising of 
money by any mode or system 
of taxation in respect of 


a) non-renewable natural 


resources and forestry 
resources in the 
province and the 
primary production 
therefrom; and 


(4) 


Lo) 


Thewetfect-or-this newspso- 
vincial legislative responsi- 
bility over trade and commerce 
diminishes the scope but does 
not eliminate the federal 
government's exclusive autho- 
rity over trade and commerce. 
The exercise of the provincia}! 
power is subject to two limi- 
tations. First, the federal 
government may legislate for 
interprovincial trade if there 
is "compelling national 
interest". This trigger 
mechanism may apply to circums-: 
tances other than an emergency 
as established under the 
peace, order and good govern- 
ment power. Second, federai 
laws governing international 
trade prevail over provincial 
laws in international trade, 
in effect establishing a 
concurrent power similar to 
Phateror aqricuature. 


Provincial powers of taxation 
are increased to include 
indirect taxes over the 
resources outlined in this 
section - whether these 
resources are destined in 
part for export outsice the 
province. These taxes are 
to apply with equal ferce 
both in the province and 
across the rest of the 
COUNTY. : 


ers < 
” i i 
. 


Existing Powers 


ie 


b) 


whether or not 
is exported in 


sites and facilities in 
the province for the 
generation of electrical 
energy and the primary 
production therefron, 


such production 
whole or in 


part from the province but 
such laws may not authorize 
or provide for taxation that 
differentiates between 
production exported to 
another part of Canada and 
production not exported 

from the province. 


Production from resources 


(6) “For purposes of this section, 


a) 


24) 


at 3 b) 


(7) 


Nothing in subsections (2) to 


(6) 


production from a non- 
renewable resource is 
primary production 
therefrom if 


ijmet 4s sin the form: 
in which it exists 
upon its recovery 
or severance from 
its natural state, 
or 


it is a product 
resulting from 
processing or 
refining the 
‘resource, and is 
not a manufactured 
mDLrOGuUGL Ol. a 
' product resulting 
from refining crude 
oil or refining a 
synthetic equivalent 
avofecrude.oil: and 


| production from a forestry 


resource is primary pro- 
duction therefrom if it 
consists of sawlogs, poles, 


lumber, wood chips, sawdust 


or any other primary wood 


' product, or wood pulp, and 


is not a product manufact- 
ured from wood. ‘ 


(7) 


(6) derogates from any powers 
or rights that a legislature 


or government of a province 


had immediately before the 
coming into force of those 
subsections. 


In determining the scope 
of provincial legislative 
powers over resources 
exported from the province, 
it became necessary to 
define the degree to which 
the resource was processed. 
It is not intended to 


extend provincial authority 


to manufacturing but it is 
intended to extend it to 
something beyond its extract- 
ion from its natural state. 
Given the varying resources 
covered by this section, 

the wording of this sub- 
section is thought to place 
the appropriate limitations 
on provincial powers. 


This clause ensures that any 


existing provincial 
legislative powers found 
in s.92 are not impaired 


by the new section. or 


. 


~ 


CCMC 


FEDERAL DRAFT ON COMMUNICATIONS 


1. Section 91 of the B.N.A. Act would be amended by adding 
the four following paragraphs: 


91. (w) The frequency spectrum including 
technical apsects only of frequency assignment. 


(x) Interprovincial and international 
telecommunications services and the technical 
aspects of telecommunications. 


(y) Telecommunications works and undertakings 
transmitting by broadcasting and telecommunications 
works and undertaking, other than carrier works and. 
undertakings, providing programming or other services 
beyond the limits of a province. 


(z) The regulation and distribution, including 
Gistributionein priority ptovallvother ‘signals through 
all or any telecommunications undertakings in a province, 
of a national program service as defined from time to 
time by Parliament, and the regulation and distribution 
of non-Canadian programming. 


2. Section 92 of the B.N.A. Act would be amended by adding the 
two following paragraphs: 


92. (y) Telecommunications carrier works and under- 
takings in the province other than: 


(a) national and international telecommunications 
Carriers; 


(b) space and satellite telecommunications carriers 
including related earth stations; 


(c) carriage on all or any telecommunications carriers 
in the province of MS Tereytuibee Meche hebtt for a national 
shag purpose. | 


(2) - Pelecommunications works and undertakings 
providing programming or other services in the province 
;-* and not within the jurisdiction of Parliament by virtue 
ae class (y) oe section 91. 


foe A provision to the following effect would be added: 


~Communi- | ie thas Se 
ance fates Say Oo The aarnireank of Canada Abe the governments 
* Consulta-“~ “of the provinces shall consult together at least once 
‘in every year, bilaterally or on a regional or national 


TONS. ; ; : 
wince? lo basis, on the formulation, co-ordination and implementation 

‘kaa ae Wot sy OL Laws, policies, es and practices respecting 

Ea a By timer eet Gp communications. : 


Bee! os 
pe “4 


CCMC 


BEST EFFORTS DRAFT 


COMMUNICATIONS : 
=] (1) In each province the Legislature may make laws in 
relation to telecommunication works and 
undertakings in the province notwithstanding that 
such works and undertakings connect the province 
with any other or others of the provinces, extend 
beyond the limits of the province, or emit signals 
Originating in the province beyond the province, or 
receive or distribute in the province signals 
Originating outside the province. 


(2) The Parliament of Canada may make laws in relation 
to telecommunication works and undertakings 
mentioned in sub-section (1) other than works and 
undertakings wholly situate within a province. 


(3) No law enacted by the Legislature of a province or 
the Pariiament of Canada under this section shall 
in its pith and substance be directed to the 
disruption of the free flow of information. 


(4) Any law enacted by the Legislature of a province 
under sub-section (1) prevails over a law enactecé 
by Parliament under sub-section (2) except a law of 
Parliament in relation to: 


S> (a) matters of a technical nature respecting 
management of the radio frequency spectrun; 


(b) the space segment of communication satellites: 


(c) regulation of Canadian broadcasting trans- 
mitting network undertakings that extend 
to four or more provinces, including the 
re-distribution of their Signals by other 
telecommunications undertakings; 


(d) foreign broadcast Ssignals,including the re- 

*- distribution of these Signals by other tele- 
communications undertakings; 

(e) the use of telecommunication works and 
undertakings for aeronautics, radio-navigation, 
defence, or in national emergencies. 


(5) In the event that the laws of two or more provinces 
conflict so as to disrupt the free flow of information, 
one of the provinces may petition the Parliament of 
Canada to enact a law to resolve the Specific conflict 
and such law shall prevail.. 
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Council a Mea 
established 


Membership 2s 


Appointment ae 


Head of ry 4 
delegation. 
Tenure of sy 
members 
Qualifica- 6. 
. tions 

hg a apy 7 se 
government 
spokesmen 


wee Votes go es Be 


(a ) | 


‘ty 


(a) 


CCMC 


BEST EFFORTS DRAFT 


Council of the Provinces 


There shall be a body to be called the Council 


of the Provinces. 
The Council shall have thirty (30) members. 


The Lieutenant Governor in Council of each 


province shall appoint three members to the 


Council. 


The Lieutenant Governor in Council of each 
province shall designate one member to be the 


head of that province's delegation. 


Each member holds office at the pleasure of 


the Lieutenant-Governor tn Council of his 


respective province. 


‘may also be a member of the Council. 


a province may prescribe the qualifications 


for its members to the Council. 


¢ 3 ej 


persons, including federal Cabinet LEIS Ad 


~ any matter wet before they council. ‘ 


ae 


wo 


"4 ; matter before the Council. 


A member of a provincial legislative assembly 
Subject to (a) the legislative assembly of 
“the. federal Cabinet may ORES - any person or 
who’ shall be entitled to appear in and speak <O 


"Each province shall have one vote on every 


(b). The vote of each province shall be cast by 
the head of that province's delegation or his 


designate. 


Ratification 9.. (a) Unless otherwise specified herein, the 
ratification of any matter coming before 
the Council requires a two-thirds majority 


*® Of the yotea cast. 


(b) > Unless otherwise specified herein the 
; failure of legislation or an appointment 

to receive the required majority means 
that the Tegislaeion or apo Serene shall 


not take effect. 


(c) Legislation on which the Council has made 
no decision within ninety days from the tin 
of referral shall be deemed tome ratified 
“"anless an extension of the time is made by 
; _the federal government. Appointments on 
“ which the Council has made no decision 
: within thirty days from the time of referra 


shall be deemed ye be ratified. 


Powers Prtaers7 0, Matters coming within the following classes 
“shall. be referred to ene Council ayy its conside 
“ation, senate and disposition according to secti: 


at “(a) The exercise co ene ‘Parliament of Canada 


+ oF the declaratory power pursuant to 


“section 92 (£0) Ce} 
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Powers LOS (b) 


Laws of the Parliament of Canada initiating 
general conditional grants to the provinces... 
: : Pig Polat 

in relation to matters within exclusive 


provincial jurisdiction 


(ce) 
(i) Laws of the Parliament of Canada made pursuant 


.to the opening words of Section 91 or actions 


> 


. Of the Government of Canada pursuant heres, 


which hoon the effect of suspending in whole or 
gate part the normal distribution of legislative 
- Poyers Nacieen the Parliament of Canada and the 
, legislatures of one or more of the provinces, 
except in cases where there is a state of real 


or apprehended war, invasion or insurrection. 


rg 
& 


(ii) Any measure taken to deal with real or appre- 
“hended insurrection will become inoperative 
fifteen days after having been proclaimed unless 


it is ratified by the Council. 
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u | | (d) Laws of the Parliament of Canada, or sections 
: | thereof, which are to be administered by 


“provincial governments. 


(e) Approval of appointments to the managing bodies 
fds of such federal boards, commissions or agencies, 
“as are determined from time to time by the 
yy ee: ie - re oe = ©” conference of First Ministers, to have significant 
a | a »"* interest to all or some of the provinces. 


wy (£) Other matters which have emerged or might emerge 
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-- in the overall process of constitutional review 


.. which Ministers or First Ministers deem appropriate. 


oer 


- 


_ Dualism | 1 ae the case of any ‘matter coming before the Council 
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aes include “the affirmative vote of SIL Tels 
Procedure . 12a (a) The Council shall have power to determine 


We. its own procedure. 
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AMENDMENTS TO THE CONSTITUTION OF CANADA 
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1. @ ‘Amendments to the Constitution ‘of Beene Bey from time to 


time be wae by proclamation issued by the Governor General 


ee ‘ tions of the eenate and House of Coqmons and the assent by 


* > 


‘resolution of: the Legislative Assembly in two- ee of the 


tes 


Lx ity ~ ’ ~ ag 4 


BP provinces representing at least fifty percent of the popula- - ~ 
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“tion of canada according to the 12 SSae general Bate fe 


| (2) Any amendment made cider sub-section (y) affecting: 


8 the powers of cats legislature ofa | province to make — 
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laws, 
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(b) _the rights or "privileges granted or secured by the 


te const titution of Canada to the lerdal sie (opal ieiel= 


roe eo 
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_ government ‘of & province, 

i (c) ‘the 2 assets or property of a province, or 

a te natural aces of a province, 
‘shall have no eect iba any Grovings whose Legislative 
Assembly has expressed ies pice cue thez eto by “resolution | 
prior to the issue of ‘the proclamation, until such time 


an oe as that Assembly may withdraw its dissent and PEP OHONS 


buch ‘amendment by resolution. 
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; 2 ace es a proclamation shall not be issued under Section 1 before 
i the expiry of one year ‘from the adoption of the resolution 
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“Legislative assembly nn each province RET previously 
adopted a resolution of assent or sabe 
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’ An anenément may be nade eh proclamation under See uacr oy 


its issue the paar G has not passed such a resolution and_ 


Amendments to the Constitution of Canada in relation to any 


provision that applies to one or more, but not St) OL ruc 
Provinces including 3 any such amendment made to provincial 
poundaries may from time to time be made by proclamation 
issued by tne Governor i CET under the Great goat of 
Canada when so authorized by resolutions of the Senate oa 
House of Commons and the assent by resolution of 5 Legis- 


slative Assembly of each Province to which an amendment 
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"passage OF a “resolution by the House of Commons authorizing 
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“House of Commons again passes the Peeracion but any 


; period when Fe Fees tO is iStiese ERY or dissolved shall not 
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The Parliament of Canada may exclusively make laws from 
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7. on each Province the Legislature may exclusively make laws 


«in relation to the amencment from time to time of the 


Constitution of the Province. 
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8. “Notwithstanding sections 6 and 7,the following matters may 
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amended Ae ke in sceoetenee with the procedure in section 1(2)* 


ene office OF Bere Queen, of the Bovesnas General and Of; 
the NEO SE se GEE 


eche requirements of the Constitution of Canada PEapecting! 


yearly sessions of the Parliament oh Canada and the Legis 


ane Cand 


the maximum eeeod fixed by the Constitution of Canada 


for the duration of the House of Commons and the 
‘ Legislative Assemblies, 


‘the ISSR SS! of the ee 


the number of members by ch a Province PSs eneitredaeto 


be represented in the Senate and the residence qualifica- 
_ tions: of Sl as 


the ene Ge a pea to a number of members in the 


House of Commons not less than the number of Senators 
SC aN ee De the Province, 


the principles OLerroporcionate representation of the 


... Provinces in the House of Commons prescribed by the 
i Soleo he of Cana Gal; | 


and 
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"the use of the English or ‘French ee 
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section, or ea any Ste i coger in the Constitution 
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‘with respect ton the procedure for altering pro- 
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ak is “authorized in “by resolutions of the Senate 


i ely Hagan eae Sa ma House of Commons and assented to by resolution 


ee or the Legislative Assemblies ofs alte the provinces, 
So peg op AE hes ‘The procedure prescribed in section o of this 
ne Part May. not be used to make an ener anewa when 
there is another provision for ae such 


‘amendment in the Constitution of Canada Hud 
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‘subject to ine limitations contained in ‘subsection 


aly (of ane section that procedure ImMay none- 
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theless be used or amend any eee for 
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"amending the Constitution, 


ue i The enactnents set out hig! ne Schedule shall continue 


fom, : ope as Tay. in Canada and as such shall, together with this 


“Act, collectively be known as the Constitution of 


“canada, and Peererente ‘thereto shall. henceforth, be 


ele: _made only according ele) the AE Nee contained therein. 


feat te Sor ay ee Jez Ses en hat Eee men A AS al & po : \ ¥ or 


‘ ~ 
a. 
| 
ke P 
oo ew, 
4 
fe 
“A 
& 
ta 
< 
- 
“fp 
Ry: 
a 
a 
%, 
< 
< 
‘ 
teu 
+ 
yo 
. 
ed 


7 
veo a 
i & 
: ies 


abe?. gaat 148 a0; 3° aie 


am -2g22 i ci vit az Jip! oud 
¥ (ieee) | tne FiO” 1 e- @ aa!) 


7 . 
.s a ’ . ys h Le 
ma elite east ars ane cadeegat's 


ae tine 
a -§) ov * 39, 2270.31 er va Ay 


ie Sa capar 7S. SS ab velar “ne le lowe 
Sassivosg are: B10 inmetHs, eats, 
e ba bs 0 90GS4 al Fa 


A‘ Oulder| fe. - ie yee! tg em | 


mim Bivanay os ti ee a se & 5 el 

» Seo'oe (O8¢ 285 Bae eee 
ae 

12°) OLPo36 Fae te 


om Oo; \oGe Go seated 


76¢ . oa ier 
f al ae | ee 
> w _ s¢ 
y ms Le fee ee A 
@ ad e >i ir) 
- ) a _ 
= © 
. ‘ 
a = 
ia@ 
> ) 


Delegation 
~O 
Parliament 


Sonsent oO: 
provincial 
legislature 


Idem 
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Delegation 

Meco nleq.sia— 

e-ture of. a 
province 


Consent of 
Parliament 


Petent (or 
consent 


Enforcement 


- Revocation 
of consent 


Effect of 
revocation 
cf consent 


- Repeal of _ 
law ‘by 
Parliament 


Repeal of 


. 2aw by 


“provincial — 


iegislature 


law made by it under this section. = 
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Spear or PORTS, DRAET 


DELEGATION OF LEGISLATIVE AUTHORITY 


(1) Notwithstanding anything in the Constitution 
‘of Canada, Parliament may make laws in relation to any 
matter or class of subjects coming within the 
legislative jurisdiction of a province. 


(2) No law may be enacted by Parliament under sub- 
section (1) unless, prior to the enactment thereof, the 
legislature of at least one province has consented to the 
enactment of such a law by Parliament. 


; (3)5 No law enacted under subsection (1) has effect 
in any province unless the legislature of that province has 


‘ consented to the operation of such a law in that province. 


(4) Notwithstanding anything in the Constitution of 
Canada, the legislature of a province may make laws in the 
province in relation to any matter or Ciass of Pe ese 
subjects coming within the legislative jurisdiction of 
Parliament. ti west Mee ein ee 
(5) No law. may be enacted by a province under sub- 


section (4) unless, prior to the enactment thereot, Parliame 
has consented to the enactment of such a law by the legisiat: 


- of that province. 


(6) A consent. given under this section may be gene 
or specifie, muy relate to any lawor to the enactment Of 
laws in relation to any matter of class of subjects and _ 


may include the authority to amend such law or laws. 


(7) Parliament or-the legislature of a province may 


make laws for enforcing any law made by it under this 


section. 


(8) A consent given under this section may at any 
time be revoked. 


. i 


(9) Where a consent given under subsection (in vs I 
any law made by Parliament to which the consent relates 
that 1s operative in the province in which the consent is 
revoked thereupon ceases to have effect in that province. 


(10) Where a consent given inder subsection (S ye is 


‘revoked, any law made by the legislature of a province 


_to which the consent relates thereupon ceases to have 
effect. see Cmaee 25 fo 
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(11) Parliament may repeal any law made by it under 
THISmsSeCrtOn, sinsOlareas it) 16 part ofthe law of one or 
more provinces, but the repeal does not affect the operation 


‘Otethat: law in any province to which the repeal does not 


relate. 
_(12) The legislature of a province may repeal any 
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DRAFT 1 


ECONOMIC UNION 


; | oe | | 4) Subsectio doe ot 
aha (1) Neither Canada nor a (4) aie .. rae ais Lege 
province shall by law PENIS Cet ee ame er a 
or practice a legislature 
discriminate ina (a) providing for 
¢ manner that unduly reasonable residency 
-impedes the operation ee aes ea Nees Ati caine 
‘of ‘the Canadian hs Md qualification for the 
. economic union Get ig receipt of publicly 
“ho, OW, the basis of the wea eS _ provided goods or i 
aie haat ae -province or territory of services of 
owe eg OL} residence) or: Tormer | . , +» (b) enacted in relation 
y -* ~‘yesidence of a person, . to the reduction of 
' =" 69n the basis of the age ae economic disparities 
: ' province or bere ory, ae ort Sete ees between regions wholly 
ea aes 4 of Origin or an : a within a province that 
Hees os Gestination Oe goods, : ; : ; does not aGiscriminate 
‘Services or capital or oo s / to a greater degree 
=e .on the basis of the against persons 
_>. province or territory ia nes resident or formerly 
: into which or from as z ee ‘ryesicent outside 
: - which goods, services bere ‘the province or against 
' or capital are imported | : goods, services or 
LS an a Se “or exported. ee 3 eae. capital from outside 
; > SO eee ss So as Se hee the province than it 
Bee mate hol Sie ao ox eo Ry) 7 ie | does against persons 


resident or goods, 
services or capital 
from a region within 


-.. (2) Nothing in subsection 
; the province. 


me(1j)e renders invalid 2 


“Jaw of Parliament or of a sda naee . cre 
=. a legislature enacted a en ; 
“gn the interests of : 7 m<( 5) vothing in subseecion 
“ public safety, order, , (2) or. (3) renders, valid 
-- health or morals. a law of Parliament or 
EOE ek Ooo Ea are ore, . . a legislature that 
ae eke Se ee SOE at RES impedes the admission 
> } ae (3) Subsection .(1),.does not _» £ree into any province 
foe ee render. invalid a law of . of goocs, services OF 
Trae Parliament enacted . -* © capital originating in 
se eee ae Poh \ *or imported into any 
Pe ce Ee gee 4S “(a) in accordance with Se - other province or 
ae the principles OLy a ee eeterTs tony. as 
Sete ab A ae equalization and ee ates: SE el as ns : 
ae tae ee pre regional 7 . fa 4 iM . ‘ ia re : 
iste ik tte Se development | ee 7 (6) Nothing in this section 
Rete Sera e Se, as . , recognized in Puen warn a ene confers, any legislative 
| Bigg EL eas oats he pete Mee SS anthority on Parliament 
parece. 2 (b) in relation foun ee - or a legislature. 
Pee ete a matter that is.) | ) | 
Pte ee ea Geclared by .% ac . . 
bBo ec aeg eo op “... Parliament in the Rea: oe m7) LA Law, Or spracticesce 
oe ae ate “enactment to be of Parliament Or a © 
“-" * an overriding ire . legislature that 1S _ ; 
national interest. found inconsistent with 
i et a ahs; ee nee re k3 ng . subsection (1) by final 
are ae 2 ee See Toe ale ay judgment of a court of 
Ree ek ey on hs ee retin ie Wag 3 | ' competent jurisdiction 
SE OR uae sare i ae ea Se na eer shall stand and be 


deemed to be valid and 
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repealed or rescinded, 
for six months after 

the date of the judgment 
during which time the 
[New Second Chanber] 
shall consider the law 
and if the [New Second 
Chamber] ratifies the 
law or practice as being 
desirable public policy 
notwithstanding that 

it is inconsistent 


“with subsection (1), 
_the law shall continue 


to stand thereafter. 
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_ DRAFT 2 


ECONOMIC UNION 


Canada is an economic 
union within which 

all persons may move 
without discrimination 


‘“..pased on province or 


territory of residence 


or former residence and 
within which all goods, 


services and capital may 
move without discrimi- 


nation based on province 


Or®territory of origin 


"er entry into Canada or 


‘of destination within 


or of export from Canada. 


‘ 


Neither Canada nor a 
province shall by law 


Or practice contravene 
the principle expressed 
in subsection (1). 
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DRAFT 3 


ECONOMIC UNION 


“(ONTARIO PROPOSAL) 


V2). tl) tetas hereby declared 
that Canada is an 
economic union and 


(a) every citizen of 
Canada and every 
person lawfully 
admitted to Canada as re 
for permanent aarti teas: 
residence has the STC rk ee 
right, | 
~ (i) to move to and | in 
— ae Sestacwinlany: cores 
province or Fe Beye 
: territory, : res 
io ($4jeeoepursue the ~ 
tie Seegainang Ora 
livelihood in 
any province or 
CeLrricory 
without 
discrimination 
based on 
residence or ae . 
former 7 — 
residence, | 
(iii) to acquire and 
hold property 
“in any province 
Oraterns sOlyeun 
Canada, and 


(b) all goods, sexvices 
and capital may ; 
move freely and 

without 
discrimination 
“within Canada based 
on the province or 
territory of origin 
‘or destination. 


x 


; Re been (2) Neither Parliament nor a 


- Jegislature may enact a 

Jaw that in ats pith’ and 
substance is inconsistent 
with subsection (1). 


(3) Neither the Government of 
Canada nor of a province 
- ghall engage in any 
practice that is intended 
to operate in a manner 
that is inconsistent with 
‘pubsection (1). fo 
THIS DRAFT CAN BE EXTENDED 
BY TH= PROCESS ENVISAGED 
IN SUBSECTION (7) OF DRAFT 1. 
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ECON 


OMIC UNION 


(SASKATCHEWAN PROPOSAL) 


a 


1725 (2) Wa CoUL altering the 


legislative or other 
authority of Parliament 
or the legislatures or 
of the Government of 
Canada or the 
governments 6f the 
Provinces or-the rights 
of any of them with 
respect to the exercise 
of their respective 
legislative or Other 
authority: 


(a) Parliament ane the 
legislatures, 
together with the 
Government of 
Canada and the 
governments Ofaciuic 

Provinces, are 
committed to 


(1 )a the maintenance 
and enhancement 
of the Canadian 

~~ economic union, 

Gey the movement 
. oa throughout 
Canada of 
persons, goods, 
services and 


a. capital without 


a@iscrimination 
“py Canada or 
any Province, 
by law or 
practice, iti 
manner that 
unjustifiably 
“jmpedes the 
* operation of 
*-the Canadian 
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‘ economic union, | 


mand ae 


-tion of federal 
and provincial 
laws, policies, 

‘and practices 
that affect the 

* Canadian 

economic union; 
and 


(b) pursuant to tre 
commitments 
specified in clause 
(a), «tne Governrent 
of Canada and the 
governments oc ocne 
Provinces are 
committed to the 
ongoing, systematic 
and co-operative 
review by then of 
the operation of 
the Canadian 
economic union. 


(iii) the harmoniza- 
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CCMC 
TRADE AND COMMERCE 


SUGGESTED FEDERAL DRAFT 

1. Add tasection 91 the following 
heads .of jurisdiction immediately 
following head 91.2: : 


2. Competi lion 


“le pence gat hie establishment of 
product standards 
Pees throughout Canada 
e 


ee Add to section 91 the following 
“new subsections: 


“28 (2) For greater certainty, 
Bd is Hregulation of trade 
Wiese anand commerce" in sub- 


unl Sa * section (1) includes the 


‘regulation of trade and 
commerce in goods, 
services and capital. 


: if . * . Ve : f ‘ 
mia! ay A Se be, 


ye The authority conferred on 
“oe Parliament by heads 91 


ue ee (2-1) and 91 (2.2) does 


not render invalid a law 


ae pw eT) enacted by a legislature 


that is not in conflict 


esi with a law of Parliament 


enacted under either Of 


Sc ee "eo. those heads. 
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British Columbia: | 


CCMC 
BEST EFFORTS DRAFT 


PREAMBLE AND STATEMENT OF PURPOSE OF THE CONSTITUTION 
ee NE te CUNSTILULION 


Federal Government: 
a en ee 


Zin accordance with the will of the CLELZENnS.O£ Canada, 


the Government of Canada and the Governments of the 
Provinces of Canada have expressed their intention to’ 
remain freely united in a federation, as a sovereign and 
independent country, under the Crown of Canada/... 

(A) /The will of Canadians.is that the Provinces of 

. Canada choose to remain freely united inga federation 
with a federal government, : 
as a ‘sovereign ‘and independent coun Seo he 

under sy Crown we Canada/... wi ie eet 


Mew): vie is the will be Canadians that Canada remain 
united as a federation, as a sovereign and s 
a independent cOuneEny, under the Crown of Canada/... 


-* 


Manitoba: 


Zit is the will of Canadians to remain freely united 
in a federation of province es, as a sovereign and 
independent COuntzY, under the Crown 128 Canada, with 


a federal Ceentral/ government/... _ 


nae | Ars : awit : 
/In accordance with the will of Canadians, the Provinces 

- of Canada choose to remain freely united in a federation, 
fcas a sovereign and independent country, under the Crown 
meOL Canada alot which meets with the approval of 


the federal government7 fe 


Pith a Constitution eee in princi ‘ple gs that which 


Pie at has been in effect in Canada. 


um WH 


bh .. 


OS) 


mB WN 


mM & WwW NH FF 


Te? 1° > Bye ye) 


Gs var Sc Eke ard rr oy: 
§ 42277449 0 od Vane ae Dyer 


i ior i >) oo -oo, + “ukst 


; 4 a 
» aon 4 ‘ - 7h LL) aaa e ao 


3 a3 45 
+ 4 4 Ae 
eiAs 2s 
q ia 
' 
z a) 
len 
(> « 4 
. 
% “ 2a 7 


THE FUNDAMENTAL PURPOSE of the penevert on JConatitution7 is * 


“to preserve and promote freedom, justice and well-being for 


:all Canadians, by: 
PROTECTING individual and collective PIgius, 
* 
including those of the native people; 


_ ENSURING that laws and political institutions are 


founded_on the will and consent of the people; 


ar Le oy eatrae FOSTERING economic opportunity, and the security 
. ee « OS Pa and fulfillment of Canada's diverse cultures; 
foe hes “25 2°" (RECOGNIZING the distinct French-speaking society 


" eentred in though not confined to Quebec; / 


RECOGNIZING the distinctive character of Québec 
Bscodiety with its Fa loan majority:/ 
CONTRIBUTING to the "freedom and well-being of 
all Wedanebaiele 
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f DOCUMENT; 800-14/062 


/ Pp “ 55 oon 
A RESS RELEASE September 9, 1980 
C. Z| | 11:00 AM 
AA * 
SUPREME COURT OF CANADA Government 


B.C. PROPOSAL Publications 


When the Supreme Court of Canada becomes an instrument 
Of the Constitution as the final adjudicator of national 
legal issues, it will symbolize to Canadians a new era in 
the life of the Court. If the Constitutional proposals meet 
with the approval of all governments, it will mark the end of 
an era where the Court has been viewed by some as an emanation 


of just the central government. 


British Columbia, therefore, views the Court as an 
important element in the reform of the Canadian Constitution 
and one which must be the subject of Continuing indepth consider- 


ation in the remaining three weeks. 


We make the following proposal which we believe will meet 
the needs of all Canadians in forming the basis of an agreement 
One-the. cot ty, 


We propose that the Court consist of eleven Justices whose 


selection will be determined in the following way: 


eT Biter 
-\BRAB> 
J N8RAR PS 
A a 


y\\Juatices of the Supreme Court shall be appointed 


( OCT 16 1980 by the Governor in Council upon the recommendation 
\y, RS f a Council of Canadian Attorneys-Ceneral; this 
SSSI OF TORE Council will be made up of the Attorney-General of 


Canada and the Attorney-General of each province; 


(b)-. Nominations of Justices by the Council will be 
initiated by the Attorney-General or Attorneys- 


General from the appropriate nominating area identifie. 


by the Council; 


(c) To reflect the legal duality of the Canadian nation 
four Justices shall be nominated by the Attorney~- 


General of Quebec; 


(d) to reflect the diversity of the nation, Justices 
ghall be chosen to ensure that the Court reflects 
the collective experience and background knowledge 
of all parts of Canada. Representation shall cone fro 
all areas of Canada as was attempted in the Federal 
Bill C-60; a wodel which British Columbia cana accept. 
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This proposal ensures an immediate additional scat 
for both the civil and common law jurisdictions. With 
the changes in the Court which are forthcoming, the 
Council of Attorneys General will be able to meet 
Peau iytand begin the process of deciding how to 
best reflect Canada's duality and diversity through 


court appointm ents. 


Note: British Columbia agreed to consider an amend- 
ment to the above saying that a nominating 
council be constituted to select the area from 
which the judge will come and then the appoint- 
ment would be made by the Attorney General of 

se the appropriace province and the “Attorney General 
of Canada with a deadlock to be resolved by the 
Council of Attorneys General. 
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FEDERAL-PROVINCIAL CONFERENCE 
oF 


FIRST MINISTERS ON THE CONSTITUTION 


British Columbia Position 
ee ee Ome CLO 


Fisheries 


[ act 16 1980 | ; 


\ S74 
< Ly : as 
eam 


Ottawa ” ieee 
September 8-12, i980 


SPEAKING NOTES SEPTEMBER 9, 1980 


EISHERIES 


FISHERIES HAVE ALWAYS BEEN IMPORTANT IN THE LIFE OF 
BRITISH COLUMBIANS., 


FISHERIES ARE STILL IMPORTANT TODAY. OTHER INDUSTRIES 
HAVE CAUGHT UP AND SURPASSED BRITISH COLUMBIA’S FISHERY AS A MONE 
EARNER, BUT NONETHELESS, THE HARVEST OF THE SEA IS AN IMPORTANT 
ELEMENT IN OUR ECONOMIC LIFE AS A PROVINCE, 


MORE THAN 25,000 PEOPLE FIND JOBS IN SOME ASPECT OF 
BRITISH COLUMBIA’S FISHERY. IN 1979, THEY CAUGHT AND HANDLED 
ALMOST 150,000 METRIC TONNES. THE WHOLESALE VALUE OF THAT FISH 
WAS ALMOST $/00 MILLION, THE LONG-TERM PROSPECTS FOR THE FISHERY 
LOOK GOOD DESPITE THE CURRENT DIP IN PRODUCTION, 


COMMERCIAL ACTIVITY IS NOT THE ONLY VALUE TO BE FOUND 
IN THE FISHERY. IT ALSO PROVIDES HUNDREDS OF THOUSANDS OF 
DAYS OF RECREATION FOR RESIDENTS AND NON-RESIDENTS ALIKE, 
FISHING IS IMPORTANT TO BRITISH COLUMBIANS FOR MANY REASONS, 


AND THIS IS WHY WE, AS A PROVINCE, WANT AN ACTIVE SAY 
IN THE MANAGEMENT OF THIS NATURAL RESOURCE. FRANKLY, IT IS NOT 
GOOD ENOUGH THAT A RESOURCE AS IMPORTANT TO US AS FISH BE 


MANAGED, IN ISOLATION FROM THE REST OF OUR RESOURCE MANAGEMENT 
CONCERNS. 


IN SO FAR AS INLAND FISHERIES, MARINE PLANTS, AQUACULTUE 
AND SEDENTARY SPECIES ARE CONCERNED, BRITISH COLUMBIA SUPPORTS 
THE Best EFForTS DRAFT WHICH IS SUPPORTED BY NINE PROVINCES. 

As FAR AS SEACOAST FISHERIES ARE CONCERNED WE SHARE, 
WITH THE OTHER GOVERNMENT'S SEA COAST FISHERY WHO HAVE 


‘aK he 


cee 


reoyss vai i 


 OWW VERE IF BRAGG 
oe 


- ee 


SPOKEN ON THIS TOPIC, A DESIRE FOR SHARED RESPONSIBILITY, WE 
ARE NOT ASKING NOW FOR TOTAL EXCLUSIVE JURISDICTION, OUR 
REQUEST IS A REASONABLE ONE -- WE WANT TO HAVE A SHARE IN THE 
MANAGEMENT RESPONSIBILITY. 


FISHERIES IN OUR PROVINCE IN THE BROADEST SENSE -- 
INLAND AND SEACOAST, COMMERCIAL OR RECREATIONAL ARE TAKING ON A 
GREATER IMPORTANCE TODAY THAN EVER BEFORE. WE ALL KNOW OF THE 
STRAINS BEING FELT BY THE COMMERCIAL SALMON INTERESTS. OF 
EQUAL IMPORTANCE ARE THE VERY REAL CONCERNS OF THE RECREATIONAL 
FISHERMAN. WHETHER FOR COMMERCIAL REASONS, DOMESTIC SPORT FISHING 
OR OUR FAST BURGEONING TOURIST INDUSTRY, ALL SPECIES OF FISH 
WHEREVER FOUND - LAKES, RIVERS OR OCEANS ARE IN SERIOUS 
JEOPARDY. WE IN BRITISH COLUMBIA ARE TAKING POSITIVE STEPS 
WITHIN OUR JURISDICTIONAL SPHERE TO ADDRESS THIS PROBLEM, 
RESTRICTIONS ON SPORTS FISHING, FOR EXAMPLE, UNHEARD OF IN PAST 
YEARS, ARE NOW COMMONPLACE, 


STEELHEAD - SEAGOING RAINBOW TROUT - IS ONE OF THE 
WORLD'S MOST DESIRED AND RESPECTED SPORT FISH. IT IS A 
TREASURED SPECIES LARGELY BECAUSE OF COMMERCIAL NETS WHICH 
DO NOT DISCRIMINATE BETWEEN STEELHEAD AND SALMON, IHE STEELHEAD 
FISHERMAN. SEEING HIS SPORT DECLINE. KNOWS HOW MUCH VALUE 
THERE WOULD BE IN JOINT MANAGEMENT AND RESPONSIBILITY. 


THIS IS WHY WE ARE SO SUPPORTIVE OF JOINT FEDERAL- 
PROVINCIAL INITIATIVES SUCH AS SALMONID ENHANCEMENT PROGRAM, 
THIS IS WHY WE WISH TO HAVE A GREATER SENSE OF INVOLVEMENT IN 
NOT JUST CONTROLLING THIS INDUSTRY BUT IN ENHANCING THE RESOURCE, 


WE ALSO SEE A GREAT FUTURE IN AQUACULTURE AND MARI- 
CULTURE FOR BRITISH COLUMBIA AND AGAIN SEE A VERY IMPORTANT ROLE 
FOR BOTH GOVERNMENTS. IHIS FUTURE, IN OUR VIEW, IMPOSES A 
VERY SERIOUS JOINT RESPONSIBILITY ON OUR RESPECTIVE GOVERNMENTS, 
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NONE OF US ARE SO RICH THAT WE CAN MANAGE ANY OF OUR 
RESOURCES IN ISOLATION FROM EACH OTHER. WE MUST MANAGE ON A 
MULTIPLE-USE BASIS, RECOGNIZING SOCIAL AND ECOLOGTCACSNEEDS 
AND ECONOMIC REALITIES, 


IN SHORT, WE SUPPORT THE NEWFOUNDLAND PROPOSAL WHICH 
NOW FORMS A PROVINCIAL CONSENSUS OF NINE PROVINCES, 
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Revised Discussion Draft of 
SGPlLaMNDetT ss, 960 
The Canadian Charter of Rights 


and Freedoms 


Ottawa ‘ 
September 8-12, 1980 
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pay a exaTstuiee 


of 


Rights and 
freedoms in 
Canada 


Fundamental 
freedoms 


Democratic 
rights: of 
citizens 


Duration of 
elected 
legislative 
bodies 


September 3, 1' 


REVISED DISCUSSION DRAFT 


THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS 
INE ER PIO: 


ite The Canadian Charter of Rights and Freedoms 


recognizes the following rights and freedoms subject 
only to such reasonable limits as are generally 
accepted in a free and democratic society with a 


parliamentary system of government. 


Fundamental Freedoms 


Pap Everyone has the following fundamental 
freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion 

and expression, including freedom of the 

press and other media; and 

(c) freedom of peaceful assembly and of 


association. 


Democratic Rights 


Sn Every citizen of Canada has, without 
UNLeasoOnablevaistinction, or, limitation, the right’ to 
vote in an election of members of the House of 
Commons or of a legislative assembly and to be 
qualified for membership therein. 

4. (1) No House of Commons and no legislative 
assembly shall continue for longer than five years 
PrOMmecue-datezote tne return of the, writs. For the 


election of its members. 


Continuation (2) In time of real or apprehended war, 

in special 

circumstances invasion or insurrection, a House of Commons may 

be continued by Parliament and a legislative 

assembly may be continued by the legislature 

beyond the period of five years, if such continuation 
is not opposed by the votes of more than one-third 


of the members of the House of Commons or the 


legislative assembly, as the case may be. 


Annual Si. There shall be a sitting of Parliament 
Srecing Of 

legislative and of each legislature at least once in every 
bodies 


year and not more than twelve months shall 


intervene between sittings. 


. Legal Rights 


Life, liberty 6. Everyone has the right to life, liberty 
and security 
of person ancesecuractyyOr thesperson and right not. to be 


deprived thereof except in accordance with the 


principles of fundamental justice. 


Search and Te Everyone has the right to be secure 
seizure 
| against unreasonable search and seizure. 
Detention or Se Evervonevhas thepright not to bevarbitrarily 
imprisonment 
detained or imprisoned. 
Arrest or 9, Everyone has the right on arrest or detention 
detention 
(a) to be informed promptly of the reasons 
therefor; 
(b) to retain and instruct counsel without 
delay; and 
(c) to the remedy by way of habeas corpus 
for the determination of the validity of the 


detention and for release if the detention is 
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Proceedings TDF, Anyone charged with an offence has the 

against 

accused in right 

criminal and 

penal matters (a) to be informed promptly of the specific 
offence; 


(b) to be tried within a reasonable See 
(c) to be presumed innocent until proven 
guilty according to law in a fair and public 
hearing by an independent and impartial 
tribunal; 
(d) not to be denied reasonable bail without 
just cause; 
(ey NOt. toebes found guilty on account of any 
act or omission that at the time of the act 
= Or omission did not constitute an offence; 
(f) not to be'tried or punished more than 
once for an offence of which he or she has 
been finally convicted or acquitted; and 
(g) to the benefit of the lesser punishment 
where the punishment for an offence of which 
he or she has been convicted has been varied 
between the time of commission and the time of 
sentencing. 
Treatment or Mi bes Everyone has the right not to be subjected 
punishment 
to any cruel and unusual treatment or punishment. 
Self- Ze A witness has the right when compelled to 
crimination 
testify not to have any evidence so given used to 
incriminate him or her in Aart subsequent proceedings 


except a prosecution for perjury or for the giving 


of contradictory evidence. 
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Interpreter 


Rights of 
citizens 
to move 


Rights of 
persons in 
Canada to 
move, etc. 


Limitations 


Equality before 


the law and 
equal 

protection 
of the law 


Affirmative 
action 
programmes 


La A party of witness has the right to the 
assistance of an interpreter if that person does 
“not understand or speak the language in which the 


proceedings are conducted. 


Mobility Rights 


145 (1) Every citizen of Canada has the 


right to enter, remain in and leave Canada. 


(2) Everyone in Canada has the right 
(a) to move to and take up residence in any 
province; and 
(b) to acquire and hold property in, and to 
pursue the gaining of a livelihood in any 
province. | 


(3)esatTheuriaghts specified inesubsections (2) 


are subject to 


(a) any laws or practices of general application 
in force in a province other than those that 
discriminate among persons primarily on the basis 
of province of present or previous residence, and 
(b) any other laws referred to in subsections 
(4)ior (5)) of section 121 off the British North 


America Act. 


Non-discrimination Rights 


1S (1) Everyone has the right to equality before 
the law and to equal protection of the law without © 
discrimination because of race, national or ethnic 


OTipin colour sre. ci10n, page or Sex. 


(2) \ This section does not. preclude any progr: 


Drmsctivityetiat has ds) tcseobjectetne y-amelioration of 


conditions of disadvantaged persons or groups. 
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Ocricial 
languages 
of Canada 


Status of 
languages 
and 

extension 


thereof 


Proceedings 
of Parliament 


Debate of 
legislatures 


Statutes, 
etc. OF 
certain 
legislatures 


Statutes, 
etc. of 
certain 
legislatures 


Official Languages 


EO. (1) English and French are the official 
languages of Canada and have equality of 
status and equal rights and privileges as 
to their use in all institutions of the 


Parliament and Government of Canada. 


(2) In addition, English and French have 
the status set forth in this Charter, which does 


not limit the authority of Parliament or a legis- 


- lature to extend the status or use of the two 


languages or either of them. 


Language Ragnts 


L7e (1) Everyone has the right to use English 


or French in any debates and other proceedings of 


_ Parliament. 


(2) Everyone has the right to use English 
or French in the debates of the legislature of any 


province. 


18. (1) The statutes, records and journals 
of Parliament shall be printed and published in 


English and French. 


(2) The statutes, records and journals 
of the legislatures of Ontario, Quebec, New Brunswic! 
and Manitoba shall be printed and published in 


English and French. 
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Idem 


Both versions 


of statutes 


authoritative 


Proceedings 
any Supreme 
Court and 
courts 
established 
by 
Parliament 


Proceedings 
in courts 
of certain 
provinces 


Idem 


Rules for 
orderly 
implementa- 
tion and 
operation 


(3) The statutes, records and journals 
of the legislature of each province not referred 
to in subsection (2) shall be printed and published 
in English and French to the greatest extent 
Pyacticagye accordingly as the legislature of 
the province prescribes. 

(4) Where the statutes of Parliament 
or a provincial legislature are printed and 


published in English and French, both language 


versions are equally autnorucaciVes 


oe (1) Either English or French may be used 
by any person in, or in any pleading or process in 
or issuing from, the Supreme Court of Canada or 
any court established by Parliament. 
(2) Either English or French may be used 
by any person in, or in any pleading or process 


in or issuing from, any court of Ontario, Quebec, 


_New Brunswick or Manitoba. 


(3) Either English or Prench may be used 
by any person in, OF in any pleading or process 
in or issuing from, any court of a province not 
referred to in subsection (2), to the greatest 
extent practicable accordingly as the legislature 
prescribes. 

(4) Nothing in this section precludes 
the making of such rules by any competent body or 
authority for the orderly implementation and 


operation of this section. 


ete 


Communications 
by public 

with govern- 
ment of 

Canada 


Communications 
byaipublic 

with govern- 
ment of a 
province 


é& Rights and 
privileges 
preserved 


20. (1) Any member of the public in Canada 
has the right to communicate with and to receive 
available services from any head or central office 
of an institution of the Parliament or Government 
of Canada in English or French, and has the same 
right with respect to any other office of any 
such. institution where that office is located 
within an area of Canada in which it is determined, 
in such manner as may be prescribed or authorized 
by Parliament, that a substantial number of persons 


within the population use that language. 


(2) Any member of the public ina 
province has the right to communicate with and 
to receive available services from any head, central 


Or principal of fice of “an insti tutioneor tne legis 


‘lature Ok government of the province in English or 


French to the greatest extent practicable according] 


as the legislature prescribes. 

Dike Nothing in sections 16 to 2() abrogates 
or derogates from any legal or customary right 
Or privilege acquired or enjoyea either before or 
after the commencement of this Charter with 
respect to any language that is not English or 


French. 
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Language of 
educational 
instruction 


Provisions 
for deter- 
mining where 
numbers 
warrant 


Undeclared 
rights 

and 
freedoms 


22, (1) Citizens of Canada in a province 
who are members of an English-speaking or 
French-speaking minority population of that 
province have a right to have their children - 
TeCelvertucrrscuucati onesie thelreaminoricy 
language at the primary and secondary school 
levels wherever the number of children of such 
citizens resident in an area of the province 
LSeSULLICIEN te touwarrants che provision, oUt OF 


public funds of minority language educational 


HPaciliTcieswin cthatwarea. 


(2) In each province, the legislature 
may, consistent with the right provided in 
subsection (1), enact provisions for determining 
whether the number of children of citizens of 
Canada who are members of an English-speaking 


or French-speaking minority population in an 


lareamor theiprovince is sufficient tozwanrane 


thes provision out of public wfunds oteminority 


language educational facilities in that area. 


Undeclared Rights 


Zs The enumeration in this Charter of 
certain rights and freedoms shall not be construed 
to deny the existence of any other rights: or 
freedoms that may exist in Canada, including 
any rights or freedoms that may pertain to the 


nativerpcoples of Canada. 
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Laws, etc. 
not to apply 
so as to 
derogate from 
declared 
rightsvand 
freedoms 


Laws 
respecting 
evidence 


v 


Application 

to territories 
and 
territorial 
institutions 


Legislative 
authority 
not 
extended 


Continuation 
of existing 
constitutional 
provisions 


Application 
of certain 
language 
rights 


General 


24. Any law, order, regulation or rule that 
is inconsistent with the provisions of this Charter 
is, ‘to the extent of such inconsistency, inoperative 
anGeoO Leno slOorce or Srrece 

Zoe No provision of this Charter other than 
section 12 affects the laws respecting the 
admissibility of evidence in any proceedings or 
the authority of Parliament or a legislature to 
make laws in relation thereto. 

2.0%. A reference in this Charter to a province 
or to the legislative assembly or legislature of 
a province shall be deemed to include a reference 
to the Yukon Territory or the Northwest Territories 
or to the appropriate legislative authority thereof, 
as the case may be. 


29). Nothing in this Charter confers any 


- legislative power on any body or authority except 


as expressly provided by this Charter. 
28. Nothing in sections 17 to 19 abrogates 
or derogates from any right, privilege or obligatio: 
with respect to the English and French languages, 
or either of them, that exists or is continued 
Dbyevircue: of any other provision of the Constitutio 
of Canada. ‘) 
3 ie A Legis vacueeee a province to which 
subsections 18(2) and 19(2) do not expressly apply 
may declare that one or both of those subsections 
shall have application, and thereafter any such 


provision shall apply to that province in the 


same terms as to any province expressly named there 


(*Transitional provisions will be required for 
repeal of these provisions at an appropriate time.) 
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TEXT OF OPENING STATEMENT BY 
THE HONOURABLE RICHARD HATFIELD 
PREMIER OF NEW BRUNSWICK 


SEPTEMBER 8, 1980 


i believe we ‘are here today. to try avs determine 
the kind of Canada we want tomorrow. I can assure you 
that the people of New Brunswick want to be part of that 
Canada. They want to work for Canada because they know 


that after 113 years Canada does work for them. 


What we Have to do 1S to try and define what it 
means to be a Canadian. There are two essential things 
and perhaps a third that distinguish Canada. One is the 
relationship that has developed over the years between the 
Government of Canada and the responsibilities that that 
government has, and the governments of the provinces, 
with the responsibilities that they have. Ces ecole 
that the federal government speaks for Canada; it is true 
that the federal government carries out and administers 
the powers that were given to it by what I insist on 


calling the Constitution of Canada. 


But it is also true that the provinces have powers 
which are very real and very important and the powers the 
provinces have are exclusive powers that are vital to the 
people of the province and the way they live their lives 


within the province and within the country. 


Canada, therefore, is, in my view, a unique country 
because we have been able for so long to so respect and 
trust each other that we have allowed the federal government 
absolute powers in certain areas and the provincial 
governments absolute powers in other areas. I think that 
balance must be maintained and sustained, and we must never 
tose. Sight “or that “balance as we try tCoOvget,tarougn the next 


EOUr vor five: days. 


But just as important and something also which 
distinguishes Canada and which does work in Canada is that 
we decided at the outset of this SOUNEZY SEO Peonece two 
languages, and not try to merge the people who lived in 
Canada in 1867. I think we have been consistently working 
at the provincial level and federal levels,to move that 
understanding, and agreement forward; and in my view we have 


had a great deal of success. 


LW 


We have moved so tar in New Brunswick that we can 
now take a first step towards something else stich might 
in ¢bime again distinguish tour country, by acknowledging 
collective rights in our province. We have taken the 
first steps in New Brunswick by proposing to the legislature 
of New Brunswick and to the people of New Brunswick the 
concept of collective rights the thing that makes New 
Brunswick unique. We have people there who do speak 
English and who want to be Canadian and we have people 


there who do speak French and want to be Canadian. 


I must say that it bothers me when we have to 
qualify what: iswan) historic right by saying we will only 
do it when numbers warrant because there is an assumption 
that someone will unduly abuse that right. I don't 
believe they will. I want to tell you that I speak 
with some experience, because the French-speaking people 
of New Brunswick, les Acadiens, have been most responsible 
in bringing our province to the position where we can be 
bold enough to recognize collective rights and to recognize 
the rights of the two languages, and all that comes from 


those languages in our own province. 
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The third distinguishing element about Canada which 
I think is most important but which causes me some concern 
at this very moment, is the need to sustain and strengthen 
the process of consent and which again what Canada is all 
about. It is the consent of the English and French-speaking 
peoples to live together. I am reminded, and must not lose 
Sight of the fact, that there are people who came to this 
country and there are people who were born in this country 
who don't speak either of those languages. But in day-to-day 
living in Canada it is essential that they make a choice, 
and that choice is between one of the two official languages 


Of Our COUntEY. 


We must continue the process of consent. As you 
know, I was involved in four weeks this summer in the 
meetings that the Ministers had trying to explore the 
issues that we agreed must be resolved at our First 
Ministers' meeting at your residence on the 9th of June. 
I must tell you, Mr. Prime Minister, that I was very 
impressed with the amount of work that was done. I was 
very impressed with the dedication of the people who 
were there who were speaking for their respective governments 
and the people who were assisting them and advising them. 


I also want to acknowledge the work done by the Conference 
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secretariat. It was immense. It was not the time of year 
when we normally expect people to work extra hard for long 
hours, but they did; we all did. We did ata believe, 
candidly and openly. What impressed me during those four 
weeks of discussion was that I sensed that a Canadian 
consensSuS waS emerging, and that the Only thing that could 


stop 1t was not giving it enough time. 


SOME MPramecwMinister, (l think ites absolutely 
essential that in order to make the xing of Canada that 
we want we muSt respect these three principles, to maintain 
and respect the fegitimacveoruthe provincial governments 
and the legitimacy of the federal DOVEmMMNenE, tCO soontanwe 
CO MOve fOrward fhe Tagnts ‘Of !Canadrans to have, to ve 
taught, to express, and to work in either of the two 


languages, and to do this by consent. 


I think we must give the process of consent time, 
and then we will have the kind of Canada that everyon= 
will have confidence in, and we will then have the kind 
of Le hee in Our country, that will work for Canadians. 
It is towards that end that I will do my utmost today, 
and in the next few months ana years, to see that we do 
have a constitution that the people of this country will 


Support, and we will know that they will Support it and 


that they will respect it. Thank you. 
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SPEAKING NOTES SEPTEMBER 3, 1980 


BRITISH CoLUMBIA’S POSITION, IN BRIEF, IS THAT WE WISH 
TO BE ABLE TO PROVIDE THE MOST EFFECTIVE SERVICE WE CAN FOR 
FAMILIES IN DISPUTE, AND TO ENSURE THAT THIS SERVICE GETS To 
WHERE THE PEOPLE ARE, 


QUR PRIMARY CONSTITUTIONAL ISSUE IN TRE AREA@CF 
FAMILY LAW IS TO ENSURE THAT OUR PROVINCE CAN VEST PROVINCIALLY 
APPOINTED JUDGES WITH FULL JURISDICTION TO HEAR AND DECIDE THE 
COMPLETE RANGE OF MATRIMONIAL AND OTHER FAMILY DISPUTE PROCEEDINGS. 


ONLY BY PROVIDING PROVINCIALLY APPOINTED JUBGESD OE ASP WELL 
AS THOSE FEDERALLY APPOINTED, WITH THIS COMPLETE FAMILY LAW 
JURISDICTION CAN WE ENSURE THAT ALL OF OUR RESIDENTS HAVE READY, 
TIMELY, AND LESS EXPENSIVE ACCESS TO APFROPRIATE JUDICIAL 
REMEDIES THAT ARE REASONABLY NEAR THE PLACE WHERE THEY LIVE OR 
WORK. 


AT PRESENT A PERSON WHO HAS TO BRING PROCEEDINGS CAN 
FACE TWO OR MORE TRIAL COURTS IN ORDER TO GET ALL THE RELIEF 
SOUGHT - FOR EXAMPLE THE SUPREME COURT FOR CUSTODY CLAIMS, AND 
THE FAMILY COURT. FOR MAINTENANCE ACTIONS - WITH ALL OF THE 
PROBLEMS OF TRAVELLING GREAT DISTANCES AND OF TRIAL DELAYS CAUSED 
BY A BACKLOG OF CASES. ALL OF THIS MAY RESULT IN THE PRACTICAL 
DENIAL OF JUSTICE AT A CRITICAL TIME WHEN RELIEF IS URGENTLY 
NEEDED. 


IN BRITISH COLUMBIA, AT PRESENT A FULL RANGE OF FAMILY 
LAW JURISDICTION IS BEING EXERCISED ONLY AT APPROXIMATELY 40 
SUPREME COURT FACILITIES AND, AT A MAJORITY OF THESE, A JUDGE - 
FEDERALLY APPOINTED UNDER SECTION [6 oF THE B.N.A. AcT = MAY BE 


i] 1 pee: 


= 


AVAILABLE ONLY FOR A SHORT PERIOD OF TIME EACH YEAR, 


WiE ALSO HAVE AN ADDITIONAL 75 PROVINCIAL COURT FACILITIES 
WHERE A PROVINCIALLY APPOINTED JUDGE IS RESIDENT AND IS GENERALLY 
AVAILABLE THROUGHOUT THE YEAR, 


THE PROBLEM POSED BY SECTION °6 HAS BEEN GREATLY 
COMPOUNDED BY THE RECENT RULING OF THE CoURT OF APPEAL THAT ONLY 
FEDERALLY APPOINTED JUDGES MAY FEAR GUARDIANSHIP, CUSTODY 
AND ACCESS PROCEEDINGS, PROCEEDINGS RESPECTING TEMPORARY POSSESSION 
OF THE FAMILY HOME AND ITS CONTENTS, AND MAKE ORDERS FORBIDDING 
THE HARASSMENT OF SPOUSES AND CHILDREN, 


THE REASON FOR THE DECISION ESSENTIALLY 15 BECAUSE 
COURTS OF THE LEVEL OF PROVINCIAL COURTS IN ENGLAND BEFORE THE 
CANADIAN FEDERATION 113 YEARS AGO DID NOT HAVE THE JURISDICTION 
IN QUESTION, 


TRADITIONALLY IN BRITISH COLUMBIA, PROVINCIALLY APPOINTED 
JUDGES HAVE HEARD THE BULK OF SUCH CASES IN MANY OF OUR 
COMMUNITIES. THE MAJORITY OF OUR CANADIAN PROVINCES HAVE VESTED 
A SIMILAR KIND OF FAMILY LAW JURISDICTION IN THEIR PROVINCIALLY 
APPOINTED JUDICIARY. SO IT FOLLOWS THAT THIS RULING OF ouR CouRT 
OF APPEAL MAY HAVE SERIOUS CONSEQUENCES FOR THE COURT SYSTEM FOR 
OTHER PROVINCES BESIDES THAT OF B.C. UNLESS SECTION 96 1S AMENDED 
AS PROPOSED, 


BRITISH COLUMBIA VERY MUCH AGREES THAT THE LAW GOVERNINC 
ANCILLARY RELIEF (THAT IS MAINTENANCE, CUSTODY AND LIKE ORDERS 
GRANTED AS PART OF A DIVORCE PROCEEDING) SHOULD BE THE LAW OF 
THE PROVINCE WHERE THE DIVORCE IS GRANTED, 
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HOWEVER, AS TO WHETHER THE PROVINCES SHOULD ACQUIRE 
A CAPACITY TO ENACT LAWS RESPECTING DIVORCE, BRITISH COLUMBIA 
PLACES A LOW PRIORITY ON THE NEED FOR THE PROVINCES TO ACQUIRE 
A SHARED JURISDICTION WITH THE FEDERAL GOVERNMENT TO ENACT LAWS 
GOVERNING THE GROUNDS FOR GRANTING DIVORCES, 


WE DO NOT WISH RENO Type DIVORCES AND FORUM SHOPPING 
TO DEVELOP IN OUR COUNTRY, AND IF CONCURRENT FEDERAL=PROVINCIAL 
DIVORCE JURISDICTION BECAME OPTIONAL IN CANADA NOW, WE WOULD 
FAVOUR FOR BETTER NATION-WIDE UNIFORMITY THE TRADITIONAL FEDERAL 
ROUTE, 


WE WISH AS MUCH AS POSSIBLE TO ENHANCE THE INTRINS1¢ 
VALUE OF THE FAMILY UNIT, CANADA-WIDE, AND HAVE THESE FAMILY 
LAWS AS UNIFORM AS POSSIBLE, 


WE ALSO HAVE CONCERNS THAT PRACTICAL MEASURES NOW DON’T 
EXIST TO ENSURE THAT ALL FAMILY COURT MAINTENANCE ORDERS, CUSTODY 
ORDERS AND THE LIKE, GRANTED IN ONE PROVINCE WILL BE RECOGNIZED 
AND ENFORCED IN OTHER PROVINCES WHERE RECIPROCAL ENFORCEMENT 
ARRANGEMENTS ARE NOT IN PLACE, 


THEREFORE WE INDEED SUPPORT THE MEASURES THAT ARE 
PROPOSED TO FACILITATE THE RECOGNITION AND ENFORCEMENT OF ALL 
THOSE ORDERS RIGHT ACROSS THE COUNTRY, AND TO PROVIDE THE BEST 
SERVICE POSSIBLE FOR OUR CITIZENS WHO MAY BE GOING THROUGH THE 
RIGOURS OF FAMILY DISPUTE, | 


“an naar eahiriven 
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September 9, 198 


MEDIA SUMMARY OF BRITISH COLUMBIA'S POSITION ON FAMILY LAW 
I YN ee ee 


British Columbia believes the provinces that choose 
to should be able to authorize appropriate provincial courts 


EOwgrant divorces and rule on all matters of family law. 


Our priority sis to provide for families in dispute 


a service that is accessible, timely and inexpensive. 
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The meaning of an "entrenched" Bill of Rights 


Should the "entrenchment" of a Bill of Rights in our constitution 
be considered “unnegotiable"? As proposed by the federal government, 
entrenchment means that the Supreme Court would have the authority -- 
which it does not have at present -- to disallow laws passed by the 
federal and provincial parliaments on the ground that these laws 
contravened our "fundamental" rights. 

At first glance, this proposal might seem unexceptionable, even 
meritorious. On reflection, however, it gives rise to serious objections. 


In practice, the entrenchment of a Bill of Rights would do little 


- - 


either to protect our fundamental rights or to promote a more equitable 
society. On the contrary, entrenchment might lead to a restriction of 

our liberties and the frustration of certain policies designed for dis- 
advantaged groups. 

But in any case, the dispute over entrenchment does not pertain 
solely, or mainly, to rights at all. It pertains, rather, to the transfer 
of power -- a transfer from the federal and provincial parliaments to the 
Supreme Court, and from the provinces to Ottawa. 


What entrenchment would amount to, in effect, is that the Supreme 
ee 


Court would become responsible for defining our basic social values. In 


_—— 


ae ee legislative authority that presently resides with elected 
and accountable representatives would be transferred to appointed and 
tenured judges. 

Such an oligarchical development should alarm anyone who believes 
that parliamentary democracy, for all its weaknesses, is still the best 
form of government for Canada. If he also fears the consequences of too 


centralised a federation, his alarm should be magnified. 
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This transfer of legislative authority would place a severe, if 


not intolerable, strain on both our governmental system and our federal 


a 


Structure. It would also amount to a constitutional revolution, entail- 
re | ~_ - : 


ee 


ing the relinquishment of the essential principle of parliamentary 
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democracy: the principle of parliamentary supremacy. 
The purpose of this article is to outline the case against entrench- 
ing our fundamental rights and to propose an alternative way uf safeguarding 
them. The article is not concerned with the debates over whether we should 
have a Bill of Rights or over which rights it should include. Moreover, 
the rights referred to here are those traditionally called, in British and 
Canadian usage, “civil liberties": they do not comprehend "language rights," 
which have different implications, would produce different effects, and 


should be treated separately. 
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The question of how best to protect whatever legal, political, eco- 
nomic and egalitarian rights we regard as "fundamental" can be clarified 
if viewed in a historical perspective. Canadians are being offered a 
choice between two models -- one American, the other British. Both models 
are based on the guiding principle of "representative democracy," that 
governmental power should be exercised by the "people" atirecery through 
a system of representation. Both also try to protect minorities and in- 
dividuals against governmental discrimination. But the methods employed 


to achieve that protection are quite different. 


The American method begins with the premise that certain rights are 
so “fundamental” as to be virtually "inalienable." Neither the theoretical 
reasoning behind this premise -- its appeal to the Theory of Natural Law -- 
nor the limits that the American Supreme Court has placed on the "inalien- 
ability" doctrine are relevant here. The point is that these rights are 
placed beyond the power of both the federal and state legislatures to 
winfringe.. 

Since they can only be described in general terms, however, these 
rights must be interpreted to suit particular situations. They must also 
be modified, continuously and sometimes drastically, to reflect changes in 
social needs and attitudes. And since the power to make these interpreta- 
tions and modifications is held by the Supreme Court, this institution has 
a@ positive legislative function, in addition to the negative one it exercises 
iit de Of its power of disallowance over federal and state laws. In 
relation to fundamental rights, then, the American Supreme Court can be said 
to “possess supremacy" over the legislatures. 

In contenat the British method begins with the premise that civil 
liberties are the rights placed at a premium by a particular society at a 
given time. Neither the practical reasoning behind this premise -- its 
empirical character -- nor the question of whether Nee ee is constrain- 
ed by constitutional conventions is pertinent. The point is that civil 
liberties are not held to be "inalienable" by parliament, which may accord- 
ingly pass laws that infringe them. 

This does not mean, however, that these liberties are less valued 


or, in practice, less secure than in the American system. All it means 
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is that for the interpretation and modification of their fundamental 
rights the British prefer to rely, ultimately, on their elected representa- 
tives rather than on their judges. 

Nor does the principle of parliamentary supremacy mean that judges 
have no say as to what the law ought to be. They decide not only whether 
a statute is compatible with other parliamentary legislation but also 
whether it runs counter tothe common law or to conventional customs and 
usages. In addition, they can comment on the equity and even propriety of 
a law through their obiter dicta. However -- and this is both the cruciai 
difference between the British and American methods and the issue at stake 
in the present Canadian debate over entrenchment -- it is parliament, and 
not the final court of appeal, that ultimately defines the fundamental 


rights of British Subjects. 
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At present, the Canadian constitution is founded on the principle 
of parliamentary supremacy. It is true that since we are a federal 
state, our Supreme Court, unlike Britain's highest court, may disallow a 
federal or provincial statute on the ground that it lies outside the 
jurisdictional authority of the enacting parliament, as set down in the 
British North America Act. Unlike the American Supreme Court, however, 
our court may not disallow a statute on the grounds that it infringes a 
right mentioned in the Bill of Rights. 

It is also true that our Supreme Court, like Britain's highest court, 


may disallow a statute on the ground that it is incompatible with another 
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statute to which the court assigns priority. Since the general objective 
is to give effect to the will of a parliament, however, the court tends 

to favour the statute that most clearly reflects this will, which usually 
means the statute that is most particularly expressed or recently enacted. 

This is why the Canadian Bill of Rights has proved so ineffectual 
in checking inequitable legislation: since the Bill has no higher status 
than an "ordinary" statute, it is usually overruled in favour of a 
Statute that the Supreme Court considers to reflect the will of the enact- 
ing parliament more clearly. 

Much of the popular commentary on judgments of the Supreme Court 
stems from an ignorance of the principle of parliamentary supremacy, and 
so from a misunderstanding of what our court, in contrast to the American 
Supreme Court, may and may not do. On the other hand, while our judges 
can use obiter dicta to indicate whether impugned legislation runs counter 
to the Bill of Rights, their customary disinclination to do so has dis- 
appointed many civil libertarians. This is one -- though probably not 
the only or, in some quarters, the principal -- reason for the effort to 
entrench fundamental rights in the Canadian constitution. 

But entrenchment is not the only way to attain a more effective 
Bill of Rights. Whether or not it has worked satisfactorily for the 
Americans, this way would not suit us. What we need is some method of 
affording our Bill of Rights "priority" over "ordinary" statutes -- without 
taking the ultimate power to define our fundamental rights away from the 
federal and provincial parliaments or significantly diminishing the 
legislative authority of the provinces. 
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in the next two sections, where some of the principal arguments are outlined 
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with special reference to Canadian circumstances. 
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Advocates of an entrenched Bill of Rights usually invoke certain 
myths. The simplest is that the mere assertion of a commitment to funda- 
mental rights serves to guarantee them. But some of the vilest 
dictatorships can boast the most elaborate Bills of Rights, many of which 
are entrenched. And as they denounce the unjust laws and actions for which 
Canadian governments have been responsible, admirers of the American Bill 
of Rights might reflect on its failure to prevent gross violations of the 
freedoms of speech, dissent, religion and the press, let alone to preclude 
the outrages perpetrated against blacks, communists and Japanese-Americans. 

Another myth is that the entrenchment of fundamental rights renders 
them immutable. But every country with a Bill of Rights has been obliged 
to adapt it to changes in social needs and attitudes. The most fundamental 
of all rights -- the right to life -- has been variously interpreted in 
accordance with differing opinions about abortion, euthanasia and capital 
punishment. 

Nor are impediments to change always beneficial. A right that one 
generation Leiter a’ fandamencad could obstruct policies that a later 
generation believes essential. An obvious example is the right "to keep 
and bear arms,” which has hindered gun control in the United States. 
Others include the rights to "liberty" and “enjoyment of property,” which 
were applied by the American Supreme Court, through its interpretation of 
the "due process clause," to disallow laws imposing maximum hour and mini- 
mum wage standards, prohibiting discrimination against trade unionists, 
and abolishing child labour. 

Moreover, the impediments that could follow from the entrenchment 


of a Bill of Rights would become especially troublesome because of the 
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Against an entrenched Bill of Rights: Part i 
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growing popularity ot "affirmative action" programs. Whatever one thinks 
of them in principle, these programs are being increasingly promoted as 

a means of helping groups -- such as native peoples or women in general -- 
who might need to be temporarily favoured in order to counter the effects 
of past discrimination. As indicated by the Baake case in the United 
States, however, "affirmative action" could be frustrated by recourse to 
the "non-discrimination" provisions of an entrenched Bill of Rights. 

Such frustration would be extremely hazardous in Canada at this 
juncture. Francophone Quebecers who are determined to be masters in 
their own house will insist that affirmative action programs, like those 
initiated by Bill 101, should be available to them. And francophone 
federalists, both inside and outside Quebec, might well make similar 
demands. 

It is imperative, then, for the Canadian Bill of Rights to be so 
general and qualfied that it could be easily adapted not only to the 
changes in social needs and attitudes occurring in every society, but also 
to our distinctive circumstances, and particularly to the pressing issue 


of francophone discontent. 
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The more general and qualified a Bill of Rights is, however, the 
more room it allows for interpretation, and so the more power it gives to 
whoever interprets it. Here we come to the central question. This is 
neither whether our civil liberties would be safeguarded by the entrenchment 


of a Bill of Rights nor whether such a Bill might serve to impede the 
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re-definition of those liberties. The central question Canadians must 
now answer is, rather, Who should ultimately be responsible for defining 
our fundamental rights? Should we continue with the British method of 
leaving this responsibility to our parliaments? Or should we adopt the 
American method, and relinquish responsibility to the Supreme Court? 

It is commonly assumed that judges are more apt to protect the 
rights of minorizies and individuals than elected representatives. But 
while the American Supreme Court has gradually encouraged desegregation 
Over the last twenty-five years, it previously upheld -- indeed extended -- 
the "separate but equal" doctrine. The labour restrictions created by 
Enis ‘court in disallowing laws designed to improve working conditions 
should also raise queries about the myth of judicial “protection.” 

This is not to deny that the American Supreme Court has made in- 
valuable contributions to the cause of civil liberty, or to doubt that 
our Supreme Court could provide a similar service. It must be admitted, 
as well, that politicians sometimes merit the criticisms levelled against 
them, and that the parliamentary system is in need of reform. Nonetheless, 
there are good reasons why no court -- and perhaps especially not the 
Supreme Court of Canada -- should exercise the definitive legislative 
authority that attends the entrenchment of fundamental rights. 

The wisdom of leaving ultimate decisions on basic social values 
to a handful of pees could reach their judgment by a majority of 
one, is clearly questionable. Whether those judges are sufficiently 
representative of, or sensitive to, public opinion is highly dubious. 
Any transfer of legislative power away from elected and accountable 


respentatives should be deplored. And the indirect influence of whoever 


appoints the members of a Supreme Court cannot be overlooked either. 
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While there is Probably no need to labour such self-evident 
considerations, the last one raises special questions in Canada. Most 
American judges are chosen through elections, and although the members 
of the Supreme Court are appointed by the President, his nominations 
are subject to the consent of the elected Senate. In contrast, most of 
Our judges are effectively chosen by the federal government, if not the 
prime minister, following whatever consultations are deemed advisable. 
There is thus neither an electoral tradition behind our judiciary nor 
any means by which our parliaments can directly control appointments to 
the Supreme Court. 

The Canadian system can be justified only so long as the legislative 
power of the courts is confined by the principle of parliamentary supremacy. 
If that principle were relinquished, it would be necessary to re-consider 
the entire procedure for choosing our judges, and to give some say to our 
elected representatives, both federal and Provincial, in choosing the 
members of the Supreme Court. Such a Prospect might dismay many Canadians, 
but the Airernec ye -- of a Canadian Supreme Court with the legislative 
power but without the electoral connection of its American counterpart -- 
should be even more repugnant. 

Furthermore, whoever chooses the members of a court will influence -- 
indirectly but inevitably, and sometimes remarkably -- its character and 
60, in a general sense, its decisions. When a judge is chosen, attention 
has to be paid to his jurisprudential background, his views on the role 
of the judiciary, and his general approach to constitutional interpretation. 
It would be unrealistic to assume that his social, economic and ideological 


Outlooks are not occasionally canvassed as well. 
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The lack of concern over the way judges are chosen in Canada 
might also be excused, or at any rate explained, on the ground that 
they do not play so definitive a role in the making of law as American 
gustices, But if this role were changed, judicial appointments, 
especially to the Supreme Court, would have to be publicly scrutinized. 
It is only necessary to review the unease that attends nominations to the 
Americen Supreme Court -- all the charges of "packing" by the Presidents, 
all the suspicions as to judicial "bias," all the characterisings of 
justices as "conservatives," "liberals," "activists," "positivists" and 
80 On -- to apprehend the consequences. 

The unease would be exasperated in Canada by the fact that we have 
two legal systems: civil law in Quebec and common law in the rest of the 
country. This difference has meant that the Supreme Court must contain 
judges from both systems -- but not, so far, that there has to be the 
same number from each. If the court were to acquire the function of 
ultimately defining the civil liberties of all Canadians, however, the 
“dualist'"’ Bench recommended in the Quebec Liberal Party's Beige Paper 
might be indispensable. 

Still further, as the legislative function of the Supreme Court 
became more apparent, misgivings as to how the social, nets and 
ideological outlooks of the justices might be affecting their decisions 
would become rife. A diminution of confidence not just in the Supreme 
Court but in our legal system could follow, and in turn affect the willing- 
ness of the public to abide by the Rule of Law, and hence both our sense 


of community and the stability of our society. 
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As a corollary, interest in, if not respect for our political 
System could also diminish. Our elected representatives have already 
lost far too much authority -- to the governments, bureaucracies, poli- 
tical parties and pressure 8roups. Now they are being threatened with 
the loss of more —— to the judiciary. Surely we should be trying to do 
exactly the opposite: to bolster their position rather than to weaken 
it still further by taking away their power of ultimately defining our 
fundamental rights. 

To raise the possibility of such repercussions might seem alarmist, 
and different assessments will be made of both their probability and 
their importance. Even so, it would be not only thoughtless but irrespon- 
sible to discount them completely. Canadians cannot be too Cautious, or 
sceptical, about any changes that would appreciably increase the legislative 


authority of the judiciary and decrease that of our parliaments. 


; 7 ae _ 


<2 at ) ae 


faotatiag tee Se? tpeqest Jor. 1 at *a Ne 


veaatvia «var wt sadiepasvew fa4seIs rag. 


; "TT, ¢] as fe Ievug ai) é 5 “— “Miter ‘@ - tui a. 
-_ —_ - 
: re : 
2 ’ (hea oy i Wook GhuvebTg be aekare 
( * 704 a , ‘nome ly 
ae: 
= 101 ~~ Sram Totes 
: : 7 7 
ow , 3 ag beoqqa at ye - 
Name, ‘i 
ori) ‘ i vi “vd 3 rasa? thidz. 35. 


viters Tereornbag” 


Against an entrenched Bill of Rights: Part II 


For a Bill of Rights with "priority status” 


13. 


Another argument against entrenching the fundamental rights of 
Canadians is that this would significantly affect both the amount and 
type of legislative power available to the provinces. To judge by the 
American experience, an entrenched Bill of Rights would tend to centralize 
authority in any federation, certainly if the federal government had a 
preponderant say in appointments to the Supreme Court. -But there are 
exceptional reasons why this effect would be pronounced in the case of 
Canada. 

When legislative powers are distributed in ae constitution of a 
federal state, provision must be made for any that are not specifically 
allocated. This "residual" authority then becomes a powerful determin- 
ant in the shaping of the federation because it serves as the compartment 
into which the Supreme Court usually consigns powers that are created 
when governments take on new functions. 

It is generally agreed that in the British North America Act 
"residual" authority was conferred on the federal parliament under the 
"Peace, Order and good Government" clause of Section 91. Then, in Section 
92, subsection 13, the provincial parliaments were given the "exclusive" 
legislative authority to make laws in relation to "Property and Civil 
Rights in the Province." What happened, however, is that through a 
number of judicial interpretations, the "Peace, Order and good Government" 
clause was effectively restricted to "emergency" situations, while Section 
93 (13) became not only another but, under "normal" circumstances, the 
principal "residuary" clause. As a result, the provincial parliaments 
can now eave resided! authority that is both presently and potentially 


of considerable'scope. 
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it would obscure, and might detract from, both the most memorable lesson 
of our constitutional history and the most valuable symbol in our 
constitution. Our experiences have taught us that legislative power 
must not be too widely dispersed, and that ultimate authority should be 
held by those lawmakers who are most directly accountable to the elector- 
ate. The "symbol" of that lesson is the principle of parliamentary 


supremacy. 
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Neither these arguments nor the many others that could be developed 
against the entrenchment of fundamental rights imply, however, that 
Canadians must be content with the present arrangements. It is possible 
to obtain an effective Bill of Rights without relinquishing ee essential 
principle of parliamentary democracy or appreciably weakening provincial 
authority. 

The key to the reconciliation of these apparently contradictory 
objectives is to contrive a Bill of Rights with “priority status" -- 
that is, an “overriding authority" in relation to the Ton ere Statutes 
enacted by the federal and provincial parliaments. If such a Bill were 
in force, the Supreme Court would be responsible for not only deciding, 
as it now does, whether an impugned law fell within the legislative 
jurisdiction of the enacting parliament, but also for declaring, as it is 
now usually reluctant to do, whether that law ran counter to the Bill of 
Rights. However -- and this would be the primary difference between our 


system and the Amcrican -- a law that the Supreme Court decided was within 
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the jurisdiction of the enacting parliament but incompatible with a 
fundamental right could still be passed, providing it fulfilled certain 
requirements. 

What these requirements were would depend on our estimate (which 
could change with experience) of the degree to which our parliaments 
need to be curbed in order to protect the rights of minorities and in- 
dividuals. Initially, it might be enough simply to require a delay 
before the law went into effect. The purpose of this delay would be to 
allow time for protesters to renew their opposition, which would now be 
supported by the Supreme Court's declaration, and for the government 
concerned to reconsider its policy in the light of these objections. 

If a stronger curb were found to be necessary, the parliament involved 

could be required to re-enact the law, possibly after a certain interval. 
An even more powerful curb could be imposed by requiring such laws to 

be supported by a certain proportion of representatives, the idea being 

that a simple majority in a parliament should not suffice. 

But the question of which requirements to impose -- and others are 
available -- can be decided later. First the governing principle has to 
be accepted. This is that in whatever way and however much the federal 
and provincial parliaments are curbed, they must retain the ultimate 


responsibility for defining our fundamental rights. 
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There is nothing fantastical, complicated or even novel about these 
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proposals. The principle of leavirs wultimate law-making powcr with our 
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parliaments has been defended not only by Premiers Lyon and Lévesque 
but also by a number of distinguished statesmen, judges, lawyers and 
scholars. The practicability of a Bill of Rights with “priority Status" 
has been confirmed by various experts and, on the political level, was 
reportedly suggested by the most principled of the participants at the 
last First Ministers’ meeting. Some of the requirements that could be 
imposed to ensure this priority are utilized, for other purposes, in 
various parliamentary systems. And followers of British events will re- 
cognize similar proposals in the arguments of such converts to a Bill of 
Rights as Lords Hailsham and Wade, as well as in the recommendations of 
Tory, Labour and Liberal representatives. 

A Bill of Rights with "priority status" could help to protect the 
civil liberties of Canadians and promote public concern for our funda- 
mental rights. On the other hand, such a Bill would not produce the 
political and legal rigidity, or the transfer of legislative power from 
the parliaments to the courts, or the diminution of actual and potential 
provincial authority that would attend an entrenched Bill. 

Experimentation with various requirements to ensure the priority 
of the Bill of Rights would introduce a much-needed element of gradualism, 
enabling us to adjust the system as experience dictated, and to stop short 
of the American extreme of judicial supremacy. This gradual approach 
would also give the Supreme Court the Opportunity, for which some of its 
members have pleaded, to establish a jurisprudential foundation for its 
new responsibilities. 

Lastly, the protagonists on all sides would be able to demonstrate 


their commitment to the cause of liberty. If the proponents of an 
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22. 


entrenched Bill of Rights are only concerned about fundamental rights, 
are resolved to maintain the parliamentary system, and are not trying to 
centralise the federation indirectly, they should be able to accept the 
principle of ultimate parliamentary supremacy. And sen that principle 
firmly established, perhaps even entrenched, those who are presently 
wary of the federal government's manoeuvres could agree to the inclusion 
of a Bill of Rights with "priority status," or “overriding authority," 


in the Canadian constitution. 
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The dispute over the entrenchment of our fundamental rights is 
obviously toocomplex to be covered in a newspaper article. But something 
must be done to present a less restricted view than has been afforded the 
public so far and, in particular, the case against entrenchment must be 
dealt with much more thoroughly and carefully. Atthevery least, exception 
must be taken to some of the federal government's latest assumptions. En- 
trenchment should not be considered "unnegotiable,'' it should not be treated 
as part of a "package for the people" as opposed to a "package for the 
governments," and it should not be attempted through either unilateral 
action by the federal authorities or a direct appeal to the public. 

Canadians must understand clearly what is at stake. The question is 
not whether we should have a Bill of Rights, but whether we should entrench 
it. This means, in practical terms, that we must decide whether to leave 
the ultimate responsibility for defining our civil liberties with the federal 


an? provincial parliaments, or to han.) it over to the Supreme Court. 


23. 


There should be no hesitation over this question. Our constitutional 
history, governmental system, federal structure, cultural neéds, and social 
ideals all dictate the answer. In the last resort, our elected and ac- 
countable representatives must retain the authority to define our basic 
social values. The Canadian constitution: for all its federal qualifi- 
cations, was founded on this essential principle of parliamentary supremacy, 


and so long as we wish to remain a parliamentary democracy, this will be 


the one principle we cannot relinquish. 


eel 


_ 


‘ iy . —— 
- ee pee | es 


| app re 
~~ 


' Wit Ses e - a fi a 
ekeagoe cvsanmat se Te ‘sigisoixg £ 
ad ay ata 


ls 
—) 


Ree 
o ‘aa . 
et 
# f: 
» Y28P ery} ang 6. ‘aiken 


| | ‘MabapaEl sy oa : 


DOCUMENT: 800-14/068 


FEDERAL~PROVINCIAL CONFERENCE 
OF 


FIRST MINISTERS ON THE CONSTITUTION 


Notes for a Statement 
by the 
Prime Minister of Canada 
on 


Offshore Resources 


Ottawa 
September 8-12, 


1980 


OFFSHORE RESOURCES 
——— ee 


Premiers will recall that the offshore resources 
item was first included on the constitutional agenda at the 
request of the provincial governments in October 1978. ‘The 
apparent potential for vast oil and gas reserves, particularly 
off the shores of Eastern Canada, makes the resolution of this 
matter very important for the economic future of several 


provinces, and for the achievement of Canada's energy goals. 


We believe that the exclusive jurisdiction of the 
federal government over the offshore is clear. According to 
international law and Canadian law, Canada owns the VELrELCOrial 
sea, which extends out to twelve miles. The federal government 
also has exclusive authority to make laws for this area. Beyond 
the twelve-mile limit, the Government of Canada has exclusive 
legislative jurisdiction Over the mineral resources of the 
Continental Shelf when these resources are within two hundred 


miles of the shore. 


However, I do not intend to debate Ownership. That 
question can only be settled by the Supreme Court of Canada. 
We propose to leave it in Suspense. We make this proposal 
because we completely agree that the major benefits of the 
development of offshore resources should accrue to the residents 


of the coastal provinces. 


For this reason, we Propose that until they become 
"have" provinces, the coastal provinces should receive the 
same kinds of revenues as are derived by provinces from onshore 
resources. Beyond that point, they would share an increasing 
Proportion of offshore revenues with all Canadians. The 
formula we have in mind would ensure that the Province of 
British Columbia, even though it is already a "have" province 
under the equalization formula, would nevertheless receive a 


reasonable share of offshore resource revenues. 
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The federal government believes that when a 
province grows wealthy enough to stand on its own feet, 
it should then begin to share its wealth with the rest of 
the country. That is the vision of Canada we are offering 
to Canadians, one where we all grow strong by helping each 


other. 


We have accordingly proposed a System of adminis- 
tration of offshore mineral resources involving the federal 
government and each of the coastal provinces. They will 
have a Say, a major say, in how these resources are developed 


and as I have said, the federal government wants the coastal 


provinces to derive maximum benefits from offshore resources. 
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